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Current Topics. 


International Law Association. 

Not least among the tasks awaiting those who will have to 
reconstruct Europe after the present cataclysm is the restoration 
of law. Without law there can be no freedom, and if the war 
is to result in the fulfilment of the conceptions of the Atlantic 
Charter. lawyers can play a great part in the history of Europe 
and of the world. There are at present in London lawyers of 
many different nationalities, and as a first step towards the 
pooling of juristic discussion on war and post-war problems, 
the International Law Association was recently formed for 
that purpose. The Association’s membership is open to all 
barristers and solicitors of this country and friendly countries, 
as well as to refugee lawyers, and already it numbers among its 
members many of the leading lawyers of this and of most allied 
governments. At an inaugural meeting of the Association, 
held at Linecoln’s Inn Old Hall, on 20th May, Mr. F. A. SELLERS, 
K.C.. presiding, made a brief statement of the objects of the 
Association. He said that all its members were united by the 
common interest of a love of liberty and a burning hostility to 
despotism, but that there was much room for diverse opinions 
within those bounds. Lord Justice LUxMooRE, the Treasurer 
of Lincoln’s Inn, conveyed the regrets of the Lord Chancellor, 
Mr. Justice Hilbery and the Attorney-General for their inability 
to be present. He said that one of the objects of the Association 
was to consider problems that would arise when peace was 
restored and countries were free. He added that lawyers were 
nearly always sent for when order was to be restored. M. TERJE 
WoLp, the Norwegian Minister of Justice and a judge of the 
Norwegian Court of Appeal, read a paper in which he urged that 
jurists of all the United Nations should seize the chance of 
exchanging information. He referred to the deep respect for 
law ingrained in the minds of the Norwegians and gave an 
account of recent events in Norway with special reference to the 
legal problems likely to arise after the war. M. J. C. MOELLER, 
formerly Danish Minister of Commerce, also read a paper. The 
meeting was very well attended, not only by representatives of 
the Bench and legal profession of this country, but also of allied 
countries and the Dominions. Solicitors interested in the 
objects of the Association should communicate with the Hon. 
Secretary, L. P. Tytor, Stevenson House, 155, Fenchurch 
Street. London, E.C.3. 


Solicitors and Accountants. 

A VARIETY of important public issues were touched upon by the 
President of the Society of Incorporated Accountants, Mr. RICHARD 
A. Witty, F.S.A.A., in his address at the annual general meeting 
of the society on 20th May. Not least in interest to solicitors 
was his statement, made in response to a request by The Law 
Society, drawing attention to the duties placed upon practising 
accountants by the Solicitors’ Accounts Rules, by which clients’ 
moneys must be kept in separate accounts, and to the further 
duties which would come into operation after the war when it 
would be compulsory for the accounts of every solicitor to be 
examined annually by an accountant to see that they comply 
with the rules imposed. On the profits motive, a matter 
somewhat less directly connected with professional interests, 
Mr. Witty said that the proper determination of the Government 
to take the profit out of war, mainly through costing and E.P.T., 
had inferentially led to some suspicion of the profit motive. 
Mr. Witty suggested that the criticism of the profit motive was 
really criticism of monopolies, and public monopolies might be 
just as objectionable as private monopolies. The profit motive, 
he added, was an honourable motive and was not always repre- 
sented by a desire for wealth, but might equally be evidenced 
by a desire to realise ambition, to obtain advancement in one’s 
profession, or to secure an increase in remuneration or in other 
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forms. It was the incentive for effort, and effort was the proof 
of a nation’s vitality. Private enterprise implied the profit 
motive, but that was no reason for maintaining that private 
enterprise should be regulated, governed, controlled, planned, 
supervised, concentrated and restricted by statutory rules and 
orders. He recognised that some degree of control would be 
necessary in the interests of the nation after the war, but hoped 
that this control would be transitional. Lawyers with experience 
of the courts usually distrust generalisations, and will, therefore, 
beware of making statements, either in favour of or against the 
profit motive. Every case must be judged on its merits, and 
just as in the past the State has decided when and to what extent 
it must intervene in the provision of services, whether by direct 
control of public utilities or by the prohibition of abuses, such as 
the adulteration of food and drugs and bad conditions in factories. 
so, no doubt, it will continue to decide. From that friendly 
criticism we must turn to congratulate Mr. Wirry on his able 
address, and note with particular satisfaction his announcement 
that the Councils of the Institute of Chartered Accountants in 
England and Wales, the three Scottish Societies of Chartered 
Accountants, the Society of Incorporated Accountants, and the 
Association of Certified and Corporate Accountants have 
appointed special committees who have met to consider proposals 
for co-ordination in the accountancy profession. Solicitors, as 
well as other members of the public, will welcome the joint 
adoption by these bodies of the broad principle that none shall 
be in public practice as accountants without having received 
adequate and proper training and experience. The appointment 
of these committees marks a new stage in the development of the 
accountancy profession. 


Right of Audience and the Catering Wages Bill. 
ADVOCATES in the police courts are familiar with the sight of 
an inspector under the Factories Act or the Food and Drugs Act 
conducting prosecutions for offences against the provisions of 
those Acts. In view of these and many other precedents for the 
taking of criminal proceedings by inspectors, the Council of The 
Law Society announces, in the May issue of The Law Society’s 
Gazette, that objection could not be taken to cl. 12 (38) of the 
Catering Wages Bill, which proposed to empower an inspector 
appointed for the purposes of the Act to institute criminal 
proceedings. The case, however, is somewhat otherwise with 
regard to civil proceedings, and cl. 12 (4), as originally drafted, 
proposed to empower an inspector to institute proceedings on 
behalf of or in the name of an employee for the recovery of 
wages due to the employee. The Council states that they were 
apprehensive lest this provision should lead to the creation of a 
new class of persons with a right of audience in the courts. They 
therefore approached the Lord Chancellor with regard to the 
matter and have secured the moving of an amendment to cl. 12 (4) 
on Committee stage in the Commons to make it clear that an 
inspector had no right of audience in civil proceedings. As a 
result of the representations to the Lord Chancellor, the Minister 
of Labour put down an amendment, which was accepted, 
altering the word “ or”’ to ‘‘ and ”’ in the provision empowering 
proceedings to be taken ‘‘on behalf of or in the name of”’ 
an employee. The Council’s amendment in Committee was 
withdrawn on the Minister of Labour’s undertaking that 
proceedings under cl. 12 (4) would in every case be under- 
taken by the Ministry of Labour through the Solicitor to 
the Ministry, who would instruct counsel in the usual way. 
Another intezesting point arose out of the discussions on the 
Catering Wages Bill in the course of the Committee stage 
of the Bill in the Lords on 20th May. LorpD Morris moved to 
add to cl. 10 (ensuring that the remuneration received from the 
employer should not be less than the statutory minimum to be 
obtained in cash from the employer) a sub-clause declaring 
‘*for the resolution of doubts,’ that servants in boarding- 
houses, hotels and public houses, kitchen staffs, cleaning staffs, 
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waiters and waitresses in cafés and restaurants are ‘* domestic 
servants” within the meaning of the Truck Acts, 1831 to 1940. 
His lordship quoted the Solicitor-General as stating that the 
Truck Acts did not apply to domestic servants, and that such 
servants as those dealt with in the amendment were domestic 
servants. Referring to Pearce v. Lansdowne (1893), 62 L.J.Q.B. 
441, and London County Council v. Perry (1915). 2 K.B. 193, he 
said that the matter was by no means so clear. VISCOUNT 
MAUGHAM said that he had been unable to find any real authority 
in favour of the Solicitor-General’s view that waiters were domestic 
servants. The Lord Chancellor stated that most people employed 
in hotels and restaurants would unquestionably, as the result of 
many decisions, be regarded as domestic servants, but such 
persons as hotel cashiers and accountants would not be domestic 
servants. The short answer to the proposed amendment, said 
his lordship, was that this was a Bill for regulating wages, and 
not for altering the Truck Acts. The Bill was reported without 
amendment. 


The Finance Bill. 

AMONG the many interesting points dealt with by the Chancellor 
of the Exchequer on the second reading of the Finance Bill in 
the House of Commons on 18th May was the new provision in 
el. 11 of the Bill, which gives the courts power to inflict both a 
fine and imprisonment for serious customs and excise offences, 
and raises the maximum period of imprisonment in default of 
payment of the fine from six to nine months where it exceeds 
£100, and to a year where it exceeds £250, provided always that 
the aggregate period of imprisonment shall not exceed two years. 
The existing position in the matter, said the Chancellor, had been 
the subject of comment in the courts, and it had been suggested 
that where a sentence of imprisonment had been awarded on 
one charge and fines had been awarded on others, the fines were 
merely paper penalties as imprisonment in default of payment 
would run concurrently with the sentence on the first charge. 
The principle of a combined penalty of imprisonment plus a fine, 
he said, had already been recognised in the case of black market 
offences, and he thought that the House would not dissent from 
the view that the same principle should apply in those cases in 
which illegal profits had been made by evading the present rates 
of customs and excise duties. In cl. 16, the Chancellor said, he 
was again making provision for the relief which had been provided 
in each successive Finance Act since the war by which individuals 
whose earned income had been substantially reduced owing to 
circumstances connected with the war might substitute a current- 
year basis of assessment for the usual preceding-year basis. 
Even though we were still in the fourth year of the war, he said, 
cases might still occur in which, owing to war circumstances, the 
earnings of an individual might fall substantially below his 
assessment. The Chancellor promised to ascertain whether this 
would apply to workers, but said that he thought that it was a 
general clause. Generally with regard to war-time taxation the 
Chancellor made the interesting announcement that the annual 
produce of the 100 per cent. excess profits tax was now in the 
region of £400,000,000, so that the post-war credit of 20 per cent., 
even after the incidence of income tax was taken into account, 
was at the rate of £40,000,000 per annum, thus providing a fund 
which was intended to be used for the modernisation and develop- 
ment of business. This represented an important provision 
from national resources towards the problems of post-war 
reconstruction. The Bill was given its second reading. 


Women Solicitors and Clerks. 

THE Law Society has now been formally approved by the 
Minister of Labour and National Service, according to an announce- 
ment in the May issue of The Law Society's Gazette, as an employ- 
ment agency for the purposes of the Employment of Woman 
(Control of Engagement) Order, 1943, to place certain classes 
of women in employment in solicitors’ offices. The Gazette 
states that the position now is that the Society may place in 
employment in solicitors’ offices women falling within the scope 
of the Control of Engagement Order, who (a) are qualified solicitors, 
(6) were born in 1910 or earlier, and have not had less than three 
years’ experience in clerical work in a solicitor’s office or offices. 
It is also stated that a woman solicitor who is liable under the 
National Service Acts, and is in the age classes which are being 
dealt with under the Acts, may be placed in employment by the 
Society if (a4) where she has opted for industry or expressed no 
option, the appropriate office of the Ministry of Labour and 
National Service is notified of the placing and is given certain 
particulars with regard to her; (b) where she has opted for the 
services (i) she has already held an appointment as a qualified 
solicitor, or (ii) the written approval of the appropriate office 
of the Ministry of Labour and National Service is obtained in 
her case. It is pointed out that as the Society is now an approved 
agency, it is no longer necessary for women who come within 
the scope of the Control of Engagement Order to produce a 
recommendation from a member of the Society as a condition 
precedent to their being allowed to use Register F, and no fee 
for making an entry on that register will be payable by them. 
The absence of a recommendation from a member in these cases 





makes it the more necessary, it is said, that prospective employers 
should themselves obtain satisfactory references before employing 
any such woman. 


Third Party Insurance. 

ON 18th May Mr. GRANVILLE asked in the Commons whether 
the Minister of Transport would consider introducing legislation 
to place third party insurance upon the vehicle involved in an 
accident, irrespective of who the driver might be and the 
circumstances in which he was driving, for the creation of a 
pooled fund from the insurance companies for cases where no 
policy existed or where the driver was untraced, and for entitling 
representatives of those killed to compensation without having 
to give proof of negligence or fault. The Parliamentary 
Secretary to the Ministry of Transport replied that when war 
broke out legislation was being prepared to implement the 
report of the Committee on Compulsory Insurance. © The 
proposals of the committee, if adopted, would ensure that an 
injured third party should not lose his claim to compensation 
by reason of a breach of the permitted conditions in an insurance 
policy relating to the driving or use of a vehicle. It was 
recommended by the committee that such claims and those where 
no insurance existed should be met by a central fund. As 
regards injury by a vehicle which could not be traced, the 
committee pointed out that in such a case it was impossible to 
establish a case against anyone, and considered that the grant 
of a right of claim against the central fund would lead to abuses 
which would render such a course unsuitable. It was further 
stated that it was not practicable to proceed with the legislation 
at the present time, but the question of legislating. when 
circumstances permitted, would be constantly kept in mind. 


King’s Birthday. 

ON going to press we learn that an order is to be issued by 
the Lord Chancellor’s Department providing that for the 
remainder of the war the Courts are to sit on the King’s 
Birthday. The King’s Birthday will be held this year on the 
10th June. 


Recent Decisions. 

In In re Anglo-International Bank, Ltd., on Lith May (Th 
Times, 18th May), the Court of Appeal (the MASTER OF THE 
Rois, LUXMOORE and GODDARD, L.JJ.) allowed an appeal from 
a decision given by BENNETT, J., on 12th April, dismissing an 
application to sanction a reduction of capital on the ground that 
notice of the general meeting to sanction the reduction had not 
been sent to ninety-nine shareholders who held 46,552 of the 
2,000,000 £1 shares of the company, and who were in enemy or 
enemy-controlled territory. The court announced that they 
would later give their reasons in writing. 

In In re Beckett, on 17th May (The Times, 18th May), a 
Divisional Court (the LorD CHIEF JUSTICE, and HUMPHREYS and 
AsquitH, JJ.) held that it was not open to the court to receive 
as ground for an application for a writ of habeas corpus on behalt 
of a person detained under reg. 18B of the Defence (General) 
Regulations, 1939, any statement made by a Minister of the 
Crown in Parliament. The argument put forward in support ol 
the application was that the Home Secretary had, in November. 
1941, made a statement in the House of Commons classifying the 
persons detained under reg. 18B and the applicant was not a 
member of any of the categories named. 

In Ingram yv. United Automobile Services, Ltd., and Others. 
on 19th May (The Times, 20th May), the Court of Appeal! 
(MACKINN®N and pu Parca, L.JJ., and Urnwartrt, J.) held that 
it was not open to the Court of Appeal, save in exceptional! 
circumstances, to revise the apportionment of liability arrived at 
by the trial judge under the Married Women and Joint Tortfeasors 
Act, 1935, when the findings of fact were not disputed and the 
conclusion that both defendants were liable stood. 

In In re Caborne, deceased, Hodge v. Smith, on 19th May (Th: 
Times, 20th May), Stmonps, J., held that a condition in a will 
giving the residue of her estate absolutely to the son of the 
testatrix, but modifying the gift while his present wife lived or was 
married to him, was contrary to public policy and void in view of 
the sanctity of the marriage bond and the importance of 
maintaining the integrity of family life. 

In Whitten v. Army and Navy Stores, on 20th May (The Times. 
21st May), WRoTrTEsLEY, J., held that failure to fence a circular 
saw was a breach of s. 14 of the Factories Act, 1937, and of 
reg. 10 of the Woodworking Machinery Regulations, 1922. 
although the work which was being done at the time of the 
accident in question could not have been done if the guard had 
been in position. His lordship held that the defendants were not 
protected by reg. 21 of the regulations, providing that guards 
should be constantly kept in position while the machinery was in 
motion except when owing to the nature of the work the use of 
guards was held to be impracticable. His lordship held that 
Parliament must have intended s. 14 to have full effect unless the 
Secretary of State should make a special regulation, as he had 
power to do under s. 60, modifying the obligation imposed by 
that section, and no such regulation had been made. 
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Possessory Title to Land. 


THE above subject was considered by the Divisional Court in 
lliffe v. Procter (unreported), 12th May, 1943. The claim was for 
nineteen years’ rent at £80 a year of Chapel House Farm, Beoley, 
in the County of Worcester, viz., £1,520. Credits for payments 
on account (£519) made a net claim of £1,000 19s. The defence 
was that the original tenancy began in 1920 at a rent of £155 a 
year. In 1922 the defendant went bankrupt, and the Official 
Receiver disclaimed the lease. Thereafter the plaintiff permitted 
the defendant to continue in possession, but there was never any 
agreement for tenancy, either at £80 a year or any other re nt. 
The payments on account were not for rent, but were in respect 
of sand and gravel quarried from the farm between 1924 and 
June, 1928. Since the latter date, the defendant had made no 
payment whatever in respect of Chapel House Farm. He therefore 
counter-claimed for a declaration that he was the owner in fee 
simple under a possessory title, by virtue of the Limitation Act, 
1939, s. 4 (3), by reason of twelve years’ adverse possession. 

In a second action between the same parties the claim was for 
£859 10s. as rent of 28 acres of land at Rowney Green, viz., at 
£24 per annum of 12 acres from the 29th September, 1930, and at 
£32 per annum of 16 acres from the 24th March, 1932. <A further 
claim was for an account of sand and gravel quarried at an agreed 
rate of ls. per cubic yard. The defence was a denial of the alleged 
tenancies and of the right to an account. It was contended that 
all sums paid by the defendant since 1930 were in respect of sand 
and gravel quarried from Rowney Green, and had been accepted 
by the plaintiff in accord and satisfaction. 

At the Birmingham Assizes, in July, 1941, both actions were 
referred for trial to a special referee. The claim in the first action 
was amended, by consent, to six years’ arrears of rent, viz., 
£248 5s. The plaintiff’s case was that, during the whole period of 
their relationship, he had asked the defendant for rent, and had 
accepted such sums on account as the defendant was able to pay. 
Although the plaintiff had admittedly continued to debit rent at 
£155 a year in his private ledger, this was from force of habit, as 
the revised rent was £80 a year of Chapel House Farm. It was 
ingratitude on the defendant’s part to plead the Limitation Act 
against his benefactor. 

The latter allegation was denied by the defendant, whose case 
was that the plaintiff had always promised the defendant and his 
wife that Chapel House Farm would be theirs one day. For this 
reason, the plaintiff would never make a definite arrangement, 
although the defendant and his wife were anxious not to live in a 
‘fool’s paradise.”’ The plaintiff had preferred to treat the 
payments as being for sand and gravel. If they had been treated 
as rent, he would have incurred additional liability for Schedule A 
and super-tax. 

The special referee held that the defendant was tenant of 
Chapel House Farm and of the land at Rowney Green, and that 
he was liable to pay for sand and gravel quarried at Rowney 
Green. No payments since 1928 were in respect of Chapel House 
Farm. The claim for rent in the first action therefore failed, and 
judgment was given for the defendant on the counter-claim, viz., 
that he was the owner of the farm on a possessory title. In the 
second action, judgment was given for the plaintiff, less the 
amounts paid by the defendant since 1930. These were not for 
rent of Chapel House Farm, but were for sand and gravel quarried 
from Rowney Green. 

The Divisional Court (Lord Caldecote, L.C.J., Humphreys and 
lewis, JJ.) reversed this decision. The defendant had been 
disbelieved in his contentions that he had never been a tenant, 
either at Chapel House Farm or at Rowney Green, and also in 
his contention that there was no agreement to pay for sand and 
gravel quarried from Rowney Green. The evidence did not 
justify the acceptance of his contention that his payments, since 
1928, were not in respect of rent of Chapel House Farm. Judgment 
was therefore given for the plaintiff in the first action for 
£189 2s, 6d., viz., the six years’ rent less the payments on account. 
In the second action, judgment was given for the plaintiff for 

£1,232 4s. 7d., viz., the amount claimed for rent (no credit: being 
given for the sums now credited in the first action), plus an 
agreed sum for sand and gravel quarried. The plaintiff's appeal 
on the counter-claim, in the first action, was allowed with costs. 

The jurisdiction to reverse the finding of a special referee on 
fact is derived from R.S.C., Ord. 59A, rr. 1 and 3 (g). By r. 3 (d) 
and (e) the notice is required to specify the grounds of appeal 
In other words, a general notice of appeal is insufficient. Rule 2 
provides that the appeal, in the King’s Bench Division, shall be 
to a Divisional Court. By contrast, the findings of fact of an 
official referee, or of a county court judge, cannot be reversed on 
appeal. The appeal from these two tribunals is to the Court of 
Appeal direct. A special referee is thus in the same position as a 
High Court judge, as regards the liability to being overruled in 
questions of fact. 

The law of appropriation often has a bearing in cases such as 
the above. The general rule is that, if a debtor makes a general 
payment on account, the creditor may appropriate it to whichever 
outstanding debt or liability he chooses. He may even appro- 
priate it to a statute-barred debt, but this will not revive the rest 
of the debt (see Mills v. Fowkes (1839), 5 Bing. (N.c.) 455). 





An appropriation by the creditor, however, does not prevent 
the statutory period of limitation from running in favour of the 
debtor. Such an appropriation cannot be the foundation of 
any acknowledgment or promise by the debtor. The important 
factor is: What was in the mind of the debtor? If, therefore, 
a person makes a payment expressly or impliedly on account 
of something other than a rent service, e.g., believing it to be a 
rent-charge, it is not a payment of rent (see Attorney-General v. 
Stephens (1855), 6 De G.M. & G. 111). 

A sum paid may be exactly equal to an instalment of rent, 
but this fact is not conclusive that the payment was for rent. 

In Nicholson v. England [1926] 2 K.B. 93, the plaintiff's husband 
had bought a house for his married daughter in 1909, during the 
lifetime of his first wife, who died in 1921. The marriage to the 
plaintiff took place in 1923, and the house was conveyed to her, 
by deed of gift, in 1924. The same deed purported to assign to 
the plaintiff £138 arrears of rent. The action for possession was 
brought in March, 19285, it being alleged that the agreed rent was 
£17 a year. This was in arrear for fifteen years from April, 1919, 
to April, 1925, less the following payments on account: £85 10s. 
in August, 1911; £8 10s. in March, 1913; and £100 in June, 
1922. The defendant pleaded a possessory title, as the payments 
of £8 10s. were not rent but loans to her mother. The plaintiff’s 
title was therefore statute-barred in 1921, and could not be 
revived by the subsequent payment in 1922. The county court 
judge at Banbury gave judgment for the defendant. This was 
upheld by the Divisional Court—-Mr. Justice Sankey and Mr. 
Justice MacKinnon, as they then were. It was laid ‘on that 
where the title of a reversioner to land, subject either to a tenancy 
at will or to a tenancy from year to year, has been extinguished 
by reason of his having received no acknowledgment thereof by 
payment of rent, or otherwise, during the statutory period from 
the expiration of a year after the commencement of the tenancy— 
that title cannot be revived by a subsequent payment in respect 
of rent. 

Apparent acts of ownership by a landlord do not eae t 
preserve his title to land. In Lynes v. Snaith [1899] 1 Q.B. 486, 
it was held by a Divisional Court (Mr. Justice Lawrence and 
Mr. Justice Channell) that where a person is in possession of 
premises as tenant at will, without payment of rent, the fact that 
the landlord enters the premises (without objection on the part 
of the tenant) for the purpose of doing repairs, does not amount 
to a determination of the tenancy at will so as to interrupt the 
acquisition by the tenant of a possessory title. 

The reproach of ingratitude is often urged against those who 
plead the Limitation Act. The other side of the question wi as stated 
in A’Court v. Cross (1825), 3 Bing. (N.c.), at pp. 332 and 333, by 
Chief Justice Best, as follows: ‘ It is, as I have often heard it 
called by great judges, an act of peace. Long dormant claims 
have often more of cruelty than of justice in them. Christianity 
forbids us to attempt enforcing the payment of a debt whic h 
time and misfortune have rendered the debtor unable to 
discharge.’ 

Ethically there is no comparison between a defence under 
the Limitation Act, 1939, and pleas under the Gaming Acts. 
The result of the latter may be to defeat a creditor who has 
neither delayed his claim nor lulled his debtor into a sense of 
false security. 








A Conveyancer’s Diary. 


Trusts for Sale. 

Trusts for sale are now generally thought of as a convenient 
conveyancing device for escaping the cumbrous processes of 
the Settled Land Act or the troublesome statutory provisions 
about co-owners. We are sometimes in danger of forgetting 
certain basic rules, which sometimes become prominent and 
force one to remember that this class of disposition is a real thing 
with rules of its own and not just a device on paper. 

To take one simple example : We all know perfectly well that 
a properly drafted trust for sale should contain a wide power to 
postpone sale, and that in — of a trust for sale of land such a 
power is now implied by L.P.A., s. 25. But perhaps we do not 
always remember that the power to postpone sale determines 
when the whole beneficial interest is vested in persons of full age 
absolutely entitled (see Re Ball [1930] W.N. 111, 120). Again, 
the trust to sell is a mandatory direction by the settlor or testator, 
and the trustees are bound to give effect to it unless they exercise 
the power to postpone sale. But this power, like all other powers 
of trustees (in the absence of express provision) is conferred upon 
all the trustees jointly, and the decision to exercise it has to be 
the decision of all of them. Hence, if the trustees are not 
unanimous against selling, the land must be sold (see fe Hilton 
[1909] 2 Ch. 548). In either of those cases any person interested 
could successfully apply to the court for an order that the land 
should be suid (L.P.A., s. 30). 

A trap of a different sort occurs in the cases when a trust for 
sale is not an immediate binding trust for sale. It will be 
remembered that settled land for the purposes of the Settled 
Land Act is defined by s. 2 thereof as ‘‘ land which is or is deemed 
to be the subject of a settlement.’ The word ‘ settlement ’ 
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waiters and waitresses in cafés and restaurants are ‘* domestic 
servants” within the meaning of the Truck Acts, 1831 to 1940. 
His lordship quoted the Solicitor-General as stating that the 
Truck Acts did not apply to domestic servants, and that such 
servants as those dealt with in the amendment were domestic 
servants. Referring to Pearce v. Lansdowne (1893), 62 L.J.Q.B. 
441, and London County Council v. Perry (1915). 2 K.B. 193, he 
said that the matter was by no means so clear. VISCOUNT 
MAUGHAM said that he had been unable to find any real authority 
in favour of the Solicitor-General’s view that waiters were domestic 
servants. The Lord Chancellor stated that most people employed 
in hotels and restaurants would unquestionably, as the result of 
many decisions, be regarded as domestic servants, but such 
persons as hotel cashiers and accountants would not be domestic 
servants. The short answer to the proposed amendment, said 
his lordship, was that this was a Bill for regulating wages, and 
not for altering the Truck Acts. The Bill was reported without 
amendment. 


The Finance Bill. 

AMONG the many interesting points dealt with by the Chancellor 
of the Exchequer on the second reading of the Finance Bill in 
the House of Commons on 18th May was the new provision in 
el. 11 of the Bill, which gives the courts power to inflict both a 
fine and imprisonment for serious customs and excise offences, 
and raises the maximum period of imprisonment in default of 
payment of the fine from six to nine months where it exceeds 
£100, and to a year where it exceeds £250, provided always that 
the aggregate period of imprisonment shall not exceed two years. 
The existing position in the matter, said the Chancellor, had been 
the subject of comment in the courts, and it had been suggested 
that where a sentence of imprisonment had been awarded on 
one charge and fines had been awarded on others, the fines were 
merely paper penalties as imprisonment in default of payment 
would run concurrently with the sentence on the first charge. 
The principle of a combined penalty of imprisonment plus a fine, 
he said, had already been recognised in the case of black market 
offences, and he thought that the House would not dissent from 
the view that the same principle should apply in those cases in 
which illegal profits had been made by evading the present rates 
of customs and excise duties. In cl. 16, the Chancellor said, he 
was again making provision for the relief which had been provided 
in each successive Finance Act since the war by which individuals 
whose earned income had been substantially reduced owing to 
circumstances connected with the war might substitute a current- 
year basis of assessment for the usual preceding-year basis. 
Even though we were still in the fourth year of the war, he said, 
cases might still occur in which, owing to war circumstances, the 
earnings of an individual might fall substantially below his 
assessment. The Chancellor promised to ascertain whether this 
would apply to workers, but said that he thought that it was a 
general clause. Generally with regard to war-time taxation the 
Chancellor made the interesting announcement that the annual 
produce of the 100 per cent. excess profits tax was now in the 
region of £400,000,000, so that the post-war credit of 20 per cent., 
even after the incidence of income tax was taken into account, 
was at the rate of £40,000,000 per annum, thus providing a fund 
which was intended to be used for the modernisation and develop- 
ment of business. This represented an important provision 
from national resources towards the problems of post-war 
reconstruction. The Bill was given its second reading. 


Women Solicitors and Clerks. 

THE Law Society has now been formally approved by the 
Minister of Labour and National Service, according to an announce- 
ment in the May issue of The Law Sociely’s Gazette, as an employ- 
ment agency for the purposes of the Employment of Woman 
(Control of Engagement) Order, 1943, to place certain classes 
of women in employment in solicitors’ offices. The Gazette 
states that the position now is that the Suciety may place in 
employment in solicitors’ offices women falling within the scope 
of the Control of Engagement Order, who () are qualified solicitors, 
(6) were born in 1910 or earlier, and have not had less than three 
years’ experience in clerical work in a solicitor’s office or offices. 
It is also stated that a woman solicitor who is liable under the 
National Service Acts, and is in the age classes which are being 
dealt with under the Acts, may be placed in employment by the 
Society if (a) where she has opted for industry or expressed no 
option, the appropriate office of the Ministry of Labour and 
National Service is notified of the placing and is given certain 
particulars with regard to her; (6) where she has opted for the 
services (i) she has already held an appointment as a qualified 
solicitor, or (ii) the written approval of the appropriate office 
of the Ministry of Labour and National Service is obtained in 
her case. It is pointed out that as the Society is now an approved 
agency, it is no longer necessary for women who come within 
the scope of the Control of Engagement Order to produce a 
recommendation from a member of the Society as a condition 
precedent to their being allowed to use Register F, and no fee 
for making an entry on that register will be payable by them. 
The absence of a recommendation from a member in these cases 





makes it the more necessary, it is said, that prospective employers 
should themselves obtain satisfactory references before employing 
any such woman. 


Third Party Insurance. 

On 18th May Mr. GRANVILLE asked in the Commons whether 
the Minister of Transport would consider introducing legislation 
to place third party insurance upon the vehicle involved in an 
accident, irrespective of who the driver might be and the 
circumstances in which he was driving, for the creation of a 
pooled fund from the insurance companies for cases where no 
policy existed or where the driver was untraced, and for entitling 
representatives of those killed to compensation without having 
to give proof of negligence or fault. The Parliamentary 
Secretary to the Ministry of Transport replied that when war 
broke out legislation was being prepared to implement the 
report of the Committee on Compulsory Insurance. © The 
proposals of the committee, if adopted, would ensure that an 
injured third party should not lose his claim to compensation 
by reason of a breach of the permitted conditions in an insurance 
policy relating to the driving or use of a vehicle. It was 
recommended by the committee that such claims and those where 
no insurance existed should be met by a central fund. As 
regards injury by a vehicle which could not be traced, the 
committee pointed out that in such a case it was impossible to 
establish a case against anyone, and considered that the grant 
of a right of claim against the central fund would lead to abuses 
which would render such a course unsuitable. It was further 
stated that it was not practicable to proceed with the legislation 
at the present time, but the question of legislating. when 
circumstances permitted, would be constantly kept in mind. 


King’s Birthday. 

ON going to press we learn that an order is to be issued by 
the Lord Chancellor’s Department providing that for the 
remainder of the war the Courts are to sit on the King’s 
Birthday. The King’s Birthday will be held this year on the 
10th June. 


Recent Decisions. 

In In re Anglo-International Bank, Ltd., on Lith May (The 
Times, 18th May), the Court of Appeal (the MASTER OF THE 
Rois, LUXMOORE and GODDARD, L.JJ.) allowed an appeal from 
a decision given by BENNETT, J., on 12th April. dismissing an 
application to sanction a reduction of capital on the ground that 
notice of the general meeting to sanction the reduction had not 
been sent to ninety-nine shareholders who held 46,552 of the 
2,000,000 £1 shares of the company, and who were in enemy or 
enemy-controlled territory. The court announced that they 
would later give their reasons in writing. 

In In re Beckett, on 17th May (The Times, 1sth May), a 
Divisional Court (the LorpD CHIEF JUSTICE, and HUMPHREYS and 
AsquitH, JJ.) held that it was not open to the court to receive 
as ground for an application for a writ of habeas corpus on behalf 
of a person detained under reg. 18B of the Defence (General) 
Regulations, 1939, any statement made by a Minister of the 
Crown in Parliament. The argument put forward in support of 
the application was that the Home Secretary had, in November, 
1941, made a statement in the House of Commons classifying the 
persons detained under reg. 18B and the applicant was not a 
member of any of the categories named. 

In Ingram vy. United Automobile Services, Ltd., and Others. 
on 19th May (The Times, 20th May), the Court of Appeal 
(MACKINN®N and pu Parca, L.JJ., and Urawatrt, J.) held that 
it was not open to the Court of Appeal, save in exceptional 
circumstances, to revise the apportionment of liability arrived at 
by the trial judge under the Married Women and Joint Tortfeasors 
Act, 1935, when the findings of fact were not disputed and the 
conclusion that both defendants were liable stood. 

In In re Caborne, deceased, Hodge v. Smith, on 19th May (Th: 
Times, 20th May), StMwonpbs, J., held that a condition in a will 
giving the residue of her estate absolutely to the son of the 
testatrix, but modifying the gift while his present wife lived or was 
married to him, was contrary to public policy and void in view of 
the sanctity of the marriage bond and the importance oi 
maintaining the integrity of family life. 

In Whitten v. Army and Navy Stores, on 20th May (The Times. 
21st May), WroTresLeEy, J., held that failure to fence a circular 
saw was a breach of s. 14 of the Factories Act, 1937, and of 
reg. 10 of the Woodworking Machinery Regulations, 1922. 
although the work which was being done at the time of the 
accident in question could not have been done if the guard had 
been in position. His lordship held that the defendants were not 
protected by reg. 21 of the regulations, providing that guards 
should be constantly kept in position while the machinery was in 
motion except when owing to the nature of the work the use of 
guards was held to be impracticable. His lordship held that 
Parliament must have intended s. 14 to have full effect unless the 
Secretary of State should make a special regulation, as he had 
power to do under s. 60, modifying the obligation imposed by 
that section, and no such regulation had been made. 
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Possessory Title to Land. 


THE above subject was considered by the Divisional Court in 
lliffe v. Procter (unreported), 12th May, 1943. The claim was for 
nineteen years’ rent at £80 a year of Chapel House Farm, Beoley, 
in the County of Worcester, viz., £1,520. Credits for payments 
on account (£519) made a net claim of £1,000 19s. The defence 
was that the original tenancy began in 1920 at a rent of £155 a 
year. In 1922 the defendant went bankrupt, and the Official 
Receiver disclaimed the lease. Thereafter the plaintiff permitted 
the defendant to continue in possession, but there was never any 
agreement for tenancy, either at £80 a year or any other rent. 
The payments on account were not for rent, but were in respect 
of sand and gravel quarried from the farm between 1924 and 
June, 1928. Since the latter date, the defendant had made no 
payment whatever in respect of Chapel House Farm. He therefore 
counter-claimed for a declaration that he was the owner in fee 
simple under a possessory title, by virtue of the Limitation Act, 
1939, s. 4 (3), by reason of twelve years’ adverse possession. 

In a second action between the same parties the claim was for 
£859 10s. as rent of 28 acres of land at Rowney Green, viz., at 
£24 per annum of 12 acres from the 29th September, 1930, and at 
£32 per annum of 16 acres from the 24th March, 1932. A further 
claim was for an account of sand and gravel quarried at an agreed 
rate of ls. per cubic yard. The defence was a denial of the alleged 
tenancies and of the right to an account. It was contended that 
all sums paid by the defendant since 1930 were in respect of sand 
and gravel quarried from Rowney Green, and had been accepted 
by the plaintiff in accord and satisfaction. 

At the Birmingham Assizes, in July, 1941, both actions were 
referred for trial to a special referee. The claim in the first action 
was amended, by consent, to six years’ arrears of rent, viz., 
£248 5s. The plaintiff’s case was that, during the whole period of 
their relationship, he had asked the defendant for rent, and had 
accepted such sums on account as the defendant was able to pay. 
Although the plaintiff had admittedly continued to debit rent at 
£155 a year in his private ledger, this was from force of habit, as 
the revised rent was £80 a year of Chapel House Farm. It was 
ingratitude on the defendant’s part to plead the Limitation Act 
against his benefactor. 

The latter allegation was denied by the defendant, whose case 
was that the plaintiff had always promised the defendant and his 
wife that Chapel House Farm would be theirs one day. For this 
reason, the plaintiff would never make a definite arrangement, 
although the defendant and his wife were anxious not to live in a 
“fools paradise.’’ The plaintiff had preferred to treat the 
payments as being for sand and gravel. If they had been treated 
as rent, he would have incurred additional liability for Schedule A 
and super-tax. 

The special referee held that the defendant was tenant of 
Chapel House Farm and of the land at Rowney Green, and that 
he was liable to pay for sand and gravel quarried at Rowney 
Green. No payments since 1928 were in respect of Chapel House 
Farm. The claim for rent in the first action therefore failed, and 
judgment was given for the defendant on the counter-claim, viz., 
that he was the owner of the farm on a possessory title. In the 
second action, judgment was given for the plaintiff, less the 
amounts paid by the defendant since 1930. These were not for 
rent of Chapel House Farm, but were for sand and gravel quarried 
from Rowney Green. 

The Divisional Court (Lord Caldecote, L.C.J., Humphreys and 
Lewis, JJ.) reversed this decision. The defendant had been 
disbelieved in his contentions that he had never been a tenant, 
either at Chapel House Farm or at Rowney Green, and also in 
his contention that there was no agreement to pay for sand and 
gravel quarried from Rowney Green. The evidence did not 
justify the acceptance of his contention that his payments, since 
1928, were not in respect of rent of Chapel House Farm. Judgment 
was therefore given for the plaintiff in the first action for 
£189 2s. 6d., viz., the six years’ rent less the payments on account. 
In the second action, judgment was given for the plaintiff for 
£1,232 4s. 7d., viz., the amount claimed for rent (no credit being 
given for the sums now credited in the first action), plus an 
agreed sum for sand and gravel quarried. The plaintiff’s appeal 
on the counter-claim, in the first action, was allowed with costs. 

The jurisdiction to reverse the finding of a special referee on 
fact is derived from R.S.C., Ord. 59A, rr. 1 and 3 (g). By r. 3 (d) 
and (e) the notice is required to specify the grounds of appeal. 
In other words, a general notice of appeal is insufficient. Rule 2 
provides that the appeal, in the King’s Bench Division, shall be 
to a Divisional Court. By contrast, the findings of fact of an 
official referee, or of a county court judge, cannot be reversed on 
appeal. The appeal from these two tribunals is to the Court of 
Appeal direct. A special referee is thus in the same position as a 
High Court judge, as regards the liability to being overruled in 
questions of fact. 

The law of appropriation often has a bearing in cases such as 
the above. The general rule is that, if a debtor makes a general 
payment on account, the creditor may appropriate it to whichever 
outstanding debt or liability he chooses. He may even appro- 
priate it to a statute-barred debt, but this will not revive the rest 
of the debt (see Mills v. Fowkes (1839), 5 Bing. (N.c.) 455). 





An appropriation by the creditor, however, does not prevent 
the statutory period of limitation from running in favour of the 
debtor. Such an appropriation cannot be the foundation of 
any acknowledgment or promise by the debtor. The important 
factor is: What was in the mind of the debtor? If, therefore, 
a person makes a payment expressly or impliedly on account 
of something other than a rent service, e.g., believing it to be a 
rent-charge, it is not a payment of rent (see Attorney-General v. 
Stephens (1855), 6 De G.M. & G. 111). 

A sum paid may be exactly equal to an instalment of rent, 
but this fact is not conclusive that the payment was for rent. 

In Nicholson v. England [1926] 2 K.B. 98, the plaintiff’s husband 
had bought a house for his married daughter in 1909, during the 
lifetime of his first wife, who died in 1921. The marriage to the 
plaintiff took place in 1923, and the house was conveyed to her, 
by deed of gift, in 1924. The same deed purported to assign to 
the plaintiff £138 arrears of rent. The action for possession was 
brought in March, 1925, it being alleged that the agreed rent was 
£17 a year. This was in arrear for fifteen years from April, 1919, 
to April, 1925, less the following payments on account: £5 10s. 
in August, 1911; £8 10s. in March, 1913; and £100 in June, 
1922. The defendant pleaded a possessory title, as the payments 
of £8 10s. were not rent but loans to her mother. The plaintiff’s 
title was therefore statute-barred in 1921, and could not be 
revived by the subsequent payment in 1922. The county court 
judge at Banbury gave judgment for the defendant. This was 
upheld by the Divisional Court—-Mr. Justice Sankey and Mr. 
Justice MacKinnon, as they then were. It was laid down that 
where the title of a reversioner to land, subject either to a tenancy 
at will or to a tenancy from year to year, has been extinguished 
by reason of his having received no acknowledgment thereof by 
payment of rent, or otherwise, during the statutory period from 
the expiration of a year after the commencement of the tenancy— 
that title cannot be revived by a subsequent payment in respect 
of rent. 

Apparent acts of ownership by a landlord do not necessarily 
preserve his title to land. In Lynes v. Snaith [1899] 1 Q.B. 486, 
it was held by a Divisional Court (Mr. Justice Lawrence and 
Mr. Justice Channell) that where a person is in possession of 
premises as tenant at will, without payment of rent, the fact that 
the landlord enters the premises (without objection on the part 
of the tenant) for the purpose of doing repairs, does not amount 
to a determination of the tenancy at will so as to interrupt the 
acquisition by the tenant of a possessory title. 

The reproach of ingratitude is often urged against those who 
plead the Limitation Act. The other side of the question was stated 
in A’Court v. Cross (1825), 3 Bing. (N.c.), at pp. 832 and 333, by 
Chief Justice Best, as follows: ‘ It is, as I have often heard it 
called by great judges, an act of peace. Long dormant claims 
have often more of cruelty than of justice in them. Christianity 
forbids us to attempt enforcing the payment of a debt which 
time and misfortune have rendered the debtor unable to 
discharge.”’ 

Ethically there is no comparison between a defence under 
the Limitation Act, 1939, and pleas under the Gaming Acts. 
The result of the latter may be to defeat a creditor who has 
neither delayed his claim nor lulled his debtor into a sense of 
false security. 








A Conveyancer’s Diary. 


Trusts for Sale. 

Trusts for sale are now generally thought of as a convenient 
conveyancing device for escaping the cumbrous processes of 
the Settled Land Act or the troublesome statutory provisions 
about co-owners. We are sometimes in danger of forgetting 
certain basic rules, which sometimes become prominent and 
force one to remember that this class of disposition is a real thing 
with rules of its own and not just a device on paper. 

To take one simple example : We all know perfectly well that 
a properly drafted trust for sale should contain a wide power to 
postpone sale, and that in case of a trust for sale of land such a 
power is now implied by L.P.A., s. 25. But perhaps we do not 
always remember that the power to postpone sale determines 
when the whole beneficial interest is vested in persons of full age 
absolutely entitled (see Re Ball [1930] W.N. 111, 120). Again, 
the trust to sell is a mandatory direction by the settlor or testator, 
and the trustees are bound to give effect to it unless they exercise 
the power to postpone sale. But this power, like all other powers 
of trustees (in the absence of express provision) is conferred upon 
all the trustees jointly, and the decision to exercise it has to be 
the decision of all of them. Hence, if the trustees are not 
unanimous against selling, the land must be sold (see Re Hilton 
[1909] 2 Ch. 548). In either of those cases any person interested 
could successfully apply to the court for an order that the land 
should be sold (L.P.A., s. 30). 

A trap of a different sort occurs in the cases when a trust for 
sale is not an immediate binding trust for sale. It will be 
remembered that settled land for the purposes of the Settled 
Land Act is defined by s. 2 thereof as “‘ land which is or is deemed 
to be the subject of a settlement.” The word ‘‘ settlement ” 
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is defined by s. 1 of the Act. Subsection (1) of s. 1 sets out a 
list of sorts of instruments which are ‘ settlements ”’ and later 
subsections lay down that in certain circumstances a notional 
settlement shall be deemed to have been made. But subs. (7), 
which was inserted by the Law of Property (Amendment) Act, 
1926, says that: “ This section does not apply to land held upon 
trust for sale.’ ‘* Trust for sale” in the Settled Land Act has 
the same meaning as in the Law of Property Act, where it is 
defined as ‘‘ an immediate binding trust for sale whether or not 
exercisable at the request or with the consent of any person ” 
(s. 205 (1) (xxix)). There was, of course, a good deal of 
discussion, following the passing of the 1926 Act, as to the 
meaning of ‘‘ immediate binding trust for sale.’”’ The two best- 
known decisions are Re Leigh [1927] 2 Ch. 13, and Re Parker 
[1928] Ch. 247, the latter of which is now considered the better 
authority. These decisions dealt primarily with the word 
* binding.”’ But ** immediate ” is equally important. 

Thus, in Re Hanson [1928] Ch. 96, the testator had died in 
1920, leaving a will which directed his trustees as soon as possible 
after his death to purchase such a dwelling-house as his wife 
should select as a residence for herself until the testator’s son 
(born in 1917) should attain twenty-five, if she should so long 
remain a widow. Subject thereto, the house was to fall into 
residue, Which was given on trust for sale. In 1922 a house was 
bought and was conveyed to the trustees in fee simple. It had 
turned out to be too large ; all concerned wanted to sell it and a 
purchaser had been found. The question was how title was to be 
made. The land having been bought out of funds comprised in 
a settlement of personalty, it was made subject, by L.P.A., 
s. 32, to a trust for sale (as defined in the Act), unless 
the settlement should ‘* otherwise provide.”’ But, in view of the 
direction that the house was to be purchased for the widow to 
live in until the son should attain the age of twenty-five, there 
was no doubt but that the settlement did ** otherwise provide.” 
Consequently, though s. 32 imposed a trust for sale, it was not 
an immediate one. That being so, and as there were successive 
interests, Astbury, J., held that the premises were settled land. 
The operative passage in the judgment is ** (the testator) could 
not have intended that a dwelling-house, expressly directed to be 
purchased for the widow’s residence, should be liable to be sold 
over her head.” This observation does not appear to me to be 
designed to limit the decision by relying on the provision that 
the residence was to be bought for the widow’s use wntil the son 
was grown up. It quite clearly applies to any house purchased 
under a power to purchase a residence out of the settled fund. 
For example, there is a form in ‘ Prideaux,”’ vol. III, p. 154, 
which is the ordinary stock form for the creation of a power of this 
sort. A house bought under it would be settled land, and that, 
notwithstanding that it was conveyed to the trustees on trust 
for sale. If the foregoing interpretation of Re Hanson is right, 
there must be quite a number of houses, up and down the country, 
title to which should be made under the Settled Land Act or not, 
as one might expect, under a trust for sale. If a purchaser’s 
advisers have notice of one of these “ residence ”’ provisions, it 
is their duty to proceed with some caution before accepting a 
title tendered by trustees for sale. On the other hand, I do not 
conceive that it is any part of a purchaser’s business to ask 
whether such a provision exists if he is not put on notice that it 
may do so. And if an apparently straightforward case is made 
out, showing a conveyance to trustees for sale with no disclosure 
of anything except the mere title to the legal estate, I do not see 
how a purchaser or his successors would ever discover that the 
trustees for sale purchased under a power to buy a residence. 
But, assuming that the facts are going to be known, the difficulty 
is certainly not got over by the settlement providing that the 
conveyance is to be to the trustees on trust for sale. In view of 
Re Hanson such a trust could not be immediate. 





THE SOLICITORS’ LAW STATIONERY SOCIETY, LTD. 
The report of the directors of The Solicitors’ Law Stationery 
Society, Ltd., states that, although trading results were better 
than in the previous vear, the profit for the year, owing to other 
factors, was lower, being £5,315, against £9,345 in 1941. The 
directors regret that they are unable to recommend the payment 
of a dividend. They recommend the placing of £2,500 to the 
Reserve for future Taxation, the placing of £500 to the Women’s 
Pension Reserve, and the carrying forward of the sum of £15,168, 
against £12,853 brought forward from the previous year. 

The annual meeting will be held at 31, Breams Buildings, 
Fetter Lane, E.C.A, on Tuesday, Ist June, at 12.30 p.m. A 
report: of the proceedings at the meeting will appear in next 
week’s issue. 





A correspondent writes to us with regard to our recent “ Current Topic ” 
on Mr. Justice Cohen’s appointment to the Bench that his lordship’s 
regimental comrades would be glad to see reference made to his service to 
the country in the last war. On 4th November, 1914, Lionel Cohen sailed 
with the Kensington Battalion, 13th London (Princess Louise’s) Regiment 
and joined the 8th Division in France. He was in the Battle of Neuve 
Chapelle in March, 1915, and was wounded on the Somme near Lenze Wood 
in September, 1916, having been promoted to the rank of captain in the 
spring of that year. In 1922 he was again promoted to the rank of major. 





Landlord and Tenant Notebook. 


Payments in respect of use of Furniture. 
SoME time ago, the tendency of licensing legislation to com- 


promise brought about a position under which consumers of 


alcoholic liquor found, at certain late hours, their purchases 
accompanied by biscuits, which they might or might not return. 
The legal effect was, however, thought to be that the drink 
had been ancillary to a meal. Criticism of this proposition 
would be shared by the defendant in Brown v. Robbins (1943), 
87 So. J. 182 (C.A.), a tenant who alleged that the plaintiff, his 
landlord, had, by means of a fictitious schedule of furniture, 
sought to evade the Rent, etec., Restrictions Acts. 

The tenancy agreement. executed on 30th April, 1940, made her 
tenant of a house ‘*‘ together with the furniture and household 
effects now in the said premises set out in the schedule hereto ” 
from 3rd May, 1940. But there was some correspondence 
hetween the parties between those dates which, according to 
Scott and du Pareq, L.JJ., limited the clauses in the agreement 
to that part of the landlord’s furniture which was actually on 
the premises. At all events, the tenant moved in with some 
furniture of her own and occupied the house with only a part 
of the landlord’s furniture listed in the schedule. And when he 
sued for rent much in default, she pleaded as follows (the numera- 
tion is mine): (1) The letting was not a bona fide letting at a 
rent which included payment in respect of (use of ?) furniture 
as the furniture in the schedule, except for a small part thereof, 
was not on the demised premises when the agreement was made 
or thereafter. (2) The schedule was fictitious and a device to 
evade, ete. 
that furniture on the premises, regard being had to the value 
of the same to the tenant, did not form a substantial portion 
of the whole rent. (4) If this was a furnished letting, the 
stipulated rent was irrecoverable in that it yielded to the landlord 
a profit in excess of normal profit. 

The first three pleas raise, in effect, the issue of bona fides. 
The Act ‘shall not . apply to a dwelling-house bona fide 
let at a rent which includes payments in respect of . . . use of 
furniture ” ; and the significance of No. (3)is of course the amend- 
ing ‘a dwelling-house shall not be deemed to be bona fide let at a 
rent which includes payments in respect of . . . use of furniture 
unless the amount of rent which is fairly attributable to the 

. use of furniture, regard being had to the value of the 
same to the tenant, forms a substantial portion of the whole 
rent.”’ (The case would provide authority, if such were needed, 
for the proposition that the amendment effected by s. 10 of the 
1923 Act applies to houses controlled by the 1939 Act, a point 
which on my original views were kindly corrected by a 
correspondent : see 87 Son. J. 98.) 

The deputy county court judge gave judgment for the landlord 
on the ground that, on the construction of the agreement and the 
correspondence, the furniture was all let to the tenant, she having 
a right to call for articles mentioned in the schedule which were 
not on the premises. 

The judgments allowing the tenant’s appeal and remitting 
the case, while not inconsistent, appear to have approached 
the question from slightly different standpoints and to have 
stressed different factors. 

Those of Scott and du Pareq, L.JJ., construed the correspon- 
dence as limiting the clAuses of the agreement which related to 
the furniture to that part of the landlord’s furniture which was 
actually on the premises. The report does not give any extracts 
from the correspondence, but if the agreement itself spoke of 
furniture and household effects ‘now in the said premises set 
out in the schedule hereto ” it would seem that on this point the 
correspondence must have confirmed rather than varied the 
instrument. Prima facie, at all events, two conditions had to be 
fulfilled before the tenant acquired any interest in the furniture : 
it must be on the premises, and it must be in the schedule. It 
could hardly be suggested that the effect of the wording was to 
estop the tenant from denying that what was in the schedule 
was for the purposes of the agreement on the premises. 

du Pareq, L.J., and Croom-Johnson, J., considered what would 
be the position if the tenant in fact had (indeed, Croom-Johnson, J.., 
opined that she had) the right to call for the other furniture. 
Soth said that it would make no difference : the rent would still 
not “ include a payment for the use of that furniture ’’ within the 
meaning of the Act, as du Pareq, L.J., put it ; paying a rent for 
a right to call for furniture to be used under an agreement was 
not the same thing as paying a rent for the use of furniture, as 
Croom-Johnson, J., put it. 

The distinction seems a very fine one, but if it be valid, it 
disposes of a point which has exercised the minds of some writers, 
namely, whether a right to use furniture not actually on the 
demised premises themselves can have the effect of excluding 
premises from the operation of the Acts. This has, I believe. 
been mooted by owners of what might be called the latest types 
of flats, in blocks which comprise not only restaurants but lounges 
and other undemised rooms where tenants enjoy the use of 
furniture. Or take the case of a man who lets part of his house 
as a self-contained dwelling to a musician agreeing that the 
tenant shall have the right to use a grand piano (which, according 





(3) The amount of rent attributable to the use of 
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to the definition accepted by Judge Earengey, K.C., in a case 
discussed in this ‘‘ Notebook” at 87 So... J. 37, would be 
furniture) in some other room. Can the lounge furniture in the 
one case, the piano in the other, be taken into account ? 

On the analogy of some of the cases in which the question of 
attendance not performed on the demised premises was gone into, 
it would seem that the answer is ‘‘ no,’ and the reasoning of 
du Parcq, L.J., and Croom-Johnson, J., was probably based on 
the same considerations. In Nye v. Davis [1922] 2 K.B. 56, it 
was held (this was before the amendment as to ‘‘ a substantial 
portion of the rent ”’) that taking up coals to and removing refuse 
from a flat constituted rendering attendance in respect of the 
demised premises, so that it was unnecessary to consider the 
importance of an undertaking to keep the hall and staircase 
clean. And when in King v. Millen [1922] 2 K.B. 647, a similar 
undertaking was all that the landlord could rely on, it was held 
not to help him: Shearman, J., said that for the purposes of the 
proviso ‘‘ attendance ’”’ implied something in the nature of 
personal service in the flat, *‘ just as ‘ board’ and the ‘ use of 
furniture ’ involved something in the flat itself.” 

The distinction between attendance performed on the demised 
premises and attendance which cannot possibly be there per- 
formed is less subtle than that between furniture which is used 
on and furniture which the tenant is entitled to use on the 
premises, and it will be noted that the Court of Appeal when 
disposing of Brown v. Robbins did not go as far as to say the 
agreement was not a bona fide agreement merely because of this 
particular incident. It may be of interest to recall that in Wilkes 
v. Goodwin [1923] 2 K.B. 86 (C.A.) (which probably occasioned 
the ‘substantial portion’? amendment), the facts that the 
tenants did not want the linoleum which constituted the furniture 
(they were, in fact, paying storage charges for some they owned), 
and that the landlord refused to remove the said linoleum, did 
not, it was held, make the agreement otherwise than bona fide. 








To-day and Yesterday. 
LEGAL CALENDAR. 

May 24.—In 1756, Sir Dudley Ryder, the Lord Chief Justice, 
was offered a peerage and chose the title of Lord Ryder. On 
the 24th May, 1756, the King signed the usual warrant to the 
Attorney-General to make out the patent of peerage, and it 
was arranged that he should go to St. James’s to kiss hands. 
That evening, however, he was suddenly struck ill, and died 
in a few hours. The eldest son was then within a month of his 
majority, and the incident was forgotten together with any 
claim arising from it. Twenty years later, however, Mr. Ryder 
was ennobled as Lord Harrowby. 

May 25.—On the 25th May, 1851, Richard Lalor Sheil, but 
lately appointed minister at the court of Tuscany, was seized 
by gout in a most aggravated form and died after an hour’s 
suffering. His body was brought back to Ireland on board a 
British warship and buried at Long Orchard in his native 
Tipperary. He adopted a legal career and joined Lincoln’s 
Inn in 1811, but his call to the Bar was delayed by his reluctance 
to draw on the attenuated resources of his family, and to earn 
money for himself he composed a tragedy ‘‘ Adelaide or The 
Emigrants,’ based on an incident during the French Revolution. 
Presented in Dublin, it was a success. Sheil was called in 1814, 
and in the absence of briefs wrote another tragedy, ‘‘ The 
Apostate,’’ which was a complete success. Other plays met 
with varying fortunes. He likewise played a prominent part 
in politics in the cause of Catholic emancipation, first as a critic 
of O’Connell and then as an ally. By the time the measure 
was achieved his position at the Bar was assured, and in 1830 
he was granted a silk gown, the first Roman Catholic to attain 
the distinction. In the following year he entered Parliament, 
where he did good work for many years. 

May 26.—-On the 26th May, 1689, Mr. Justice Rokeby recorded 
in his diary: ‘‘ I begin to consider the several roots from which 
my fears and perplexities arise.’’ First he noted: ‘‘ My fears 
that the income of my employment will not bear the expenses 
of it.’’ Elsewhere are preserved the amount of his receipts : 
In 1689 they were £1,378 19s.; by 1698 they had risen to 
£1,631 10s. 1ld. His other anxiety was: ‘‘ My fears that I 
may fall into any reproachful thing by reason of my intellectual 
or bodily weakness.’’ He added: ‘‘ Oh, Lord, humble my proud 
heart and make me really willing to endure scorn and derision, 
so that God may be really glorified by me in everything I do.” 

May 27.—Guy du Faur Pibrac, the great French jurist, died 
on the 27th May, 1584. He was among the most eminent 
advocates of the sixteenth century. After completing his legal 
studies at Padua, he was admitted to the Bar of Toulouse and 
rose to be juge mage. In 1562 he was chosen as one of the three 
representatives of the King of France at the Council of Trent, 
where he played his part with distinguished eloquence. In 
1565 he became Advocate-General of the Parlement of Paris, 








May 28.—On the 28th May, 1581, the Inner Temple Benchers 
decided *‘ touching the petition of the clerk of the church to have 
an estate in the little house he lately built by licence, to him and 
his assigns during his life, he providing yearly during the said 
term a lantern and candle-light every night in the same place, 
from the feast of St. Michael to the feast of the Annunciation, 
at his own costs, it is granted that the said clerk, in consideration 
thereof, shall have the said building during his natural life for 
his own use, without assigning the same to any other.” 

May 29.—Thomas O’Hagan, the only son of a Belfast trader, 
was born there on the 29th May, 1812. In 1831 he was admitted 
to the King’s Inns in Dublin, his certificate of admission being 
signed by Daniel O’Connell, of whom he afterwards wrote : ‘ In 
my earlier years I knew O’Connell well; I was personally his 
debtor for continual kindness.’”’ In 1834 he became a member 
of Gray’s Inn and he was a pupil of the great Thomas Chitty. 
From 1836, when he was called to the Bar, till 1840 he led a 
double life, defending prisoners on circuit and editing the Newry 
Examiner, which zealously supported O’Connell. In 1840 he 
removed to Dublin, thenceforth devoting himself mainly to the 
Bar. For twenty years he met with ever increasing success and 
became Solicitor-General for Ireland in 1861 and Attorney- 
General in 1862. He was appointed a Justice of the Common 
Pleas in 1865 and Lord Chancellor of Ireland in 1868, the first 
Roman Catholic to hold that office since the reign of James II. 
The choice was received with much popular approval. Having 
resigned in 1874, he was reappointed in 1880. He died in 1883. 

May 30.—Joan of Arc was burnt to death in the Old Market 
Square at Rouen on the 30th May, 1431. She received 
communion in prison and listened patiently to the sentence 
delivering her over to the secular power, read by the Bishop of 
Beauvais. She asked the priests present to say a Mass for her 
soul and was then handed over to the bailiff of Rouen. An 
English soldier gave her a cross made of two pieces of wood. As 
the smoke from the fire rose about her she was heard to call in 
a loud voice: ‘‘ Jesus.’’ Her ashes were cast into the Seine, but 
her heart was not consumed. Twenty-five years later a 
commission appointed by Pope Calixtus III established her 
orthodoxy and rehabilitated her honour, annulling the judgment 
which had condemned her. 


CARDS ON TRIAL. 

The great case in the Court of Criminal Appeal dealing 
with the legality or illegality of ‘ poker’? produced some 
entertainment quite early in the hearing when counsel insisted 
that the children’s game of snap was one of ‘ mere skill,’’ at 
which Lewis, J., exclaimed incredulously: ‘‘ What, snap!” 
being strongly of opinion that that at any rate was a game of 
‘mere chance.’ In the course of the argument. Humphreys, J., 
spoke with some authority on ‘‘ patience ’’ and showed himself 
not altogether unacquainted with ‘* poker ”’ too. A knowledge 
of cards is not by any means inconsistent with the judicial office. 
In one dramatic case involving the activities of a turf gang, 
Jervis, C.J., from his own experience, saw through a pack of 
cards which the detectives had pronounced to be perfectly fair. 
Turning to the jury he said: ‘‘ Gentlemen, I will engage to tell 
you, without looking at the faces, the name of every card in this 
pack.”’ He then pointed out how each of them was unobtrusively 
marked by a particular arrangement of dots concealed in the 
floral design. Lord Russell of Killowen, C.J., was a great card 
player and seemed to enjoy himself equally whether playing 
seriously for high stakes or taking a hand in a game of beggar- 
my-neighbour in the nursery. In the eighteenth century 
Willes, C.J.. was a skilful exponent of whist. Once when he was 
playing in the public rooms at some watering place a young 
barrister, feigning intoxication. stood looking over his cards, 
and when the Chief Justice spoke sharply to him said: ‘ Sir, I 
beg pardon, but I wanted to improve in playing whist ; so—so 
I came to look over you for if—if—I—I—I am not mistaken, 
sir, you are a judge.” 











Books Received. 


Montgomery’s War Damage (Amendment) Act, 1943. Supple- 
menting Montgomery’s War Damage Act, 1941, and War 
Damage (Amendment) Act, 1942. By R. M. MONTGOMERY, 
K.C. 1943. pp. 70 (with Index). London: Eyre and 
Spottiswoode (Publishers), Ltd. 6s. net. 

The Municipal Year Book, 1943. Edited by JAMES FORBEs. 
With a preface by the Rt. Hon. Ernest Brown, M.C., M.P.., 
Minister of Health, a Foreword to the Roads and Transport 
section by the Rt. Hon. Lord Leathers, C.H., Minister of 
War Transport, and a Foreword to the Civil Defence section 
by the Rt. Hon. Herbert Morrison, M.P., Home Secretary 
and Minister of Home Security. pp. xl and (with Index) 1303. 
London: The Municipal Journal, Ltd. 42s. net. 

Burke’s Loose-Leaf War Legislation. Sdited by 
PARRISH, Barrister-at-law. 1943 Volume. Part 2. 


HAROLD 
London : 





and in that capacity rendered great service as a legal reformer. 
He was the friend of the literary men of his age, and himself | 
composed a set of Moral Quatrains which parents for long after | 
used to set their children to learn by heart. 


Hamish Hamilton (Law Books), Ltd. 
The Policy of Neutrality and the Practical Alternative. By 
A. J. Jacops. 1943. pp. 320. Cape Town: Cape Times, Ltd. 
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Our County Court Letter. 


Wrongful Eviction. 

In Jones v. Barclays Bank, Ltd., at Leominster County Court, 
the claim was for £200 (including £103 15s. special damage) 
in respect of a breach of an implied agreement for the quiet 
enjoyment of a dwelling-house. The counter-claim was for 
{7 13s. in respect of arrears of rent at 9s. per week. The plaintiff’s 
case was that his tenancy began in 1936, when the landlord was 
a Mr. Bridge, who died on the 2nd June, 1940. The defendants 
were his legal personal representatives. The plaintiff joined the 
Army on the 24th July, 1940, owing one week’s rent. On the 
5th October, 1940, the plaintiff's wife took in two London 
evacuees as lodgers. From the 5th to the 12th October, owing 
to a shortage of beds, the plaintiff’s wife and her two children 
slept at another address. 
the Army separation allowance, the plaintiff’s wife was tempor- 
arily short of money. On the 14th September, 1940, she received 
a letter demanding possession of the house in one week. No 
mention Was made of any arrears of rent. On the 12th October, 
1940, the plaintiff's wife and her two children went away for a 
holiday. On the 15th October the defendants’ rent collector 
removed the plaintiff's furniture to a shed, and installed a new 
tenant. On the 26th October the plaintiff's wife returned from 
her holiday, but was refused admission to the house. The 
defence was that the rent was unpaid for the week ending the 
Sth June, 1940, and five weeks’ arrears were eventually paid. 
Afterwards, only one week’s rent was paid up to the 17th August. 
The key of the house was delivered up by one of the lodgers 
to the defendants’ rent collector, who was unable to trace the 
plaintiff's wife. The police were unable to serve the ejectment 
notice owing to her absence. By the 15th October the rent 
collector considered the plaintiff's tenancy was ended. His 
gee was therefore moved, and the new tenants admitted, 
on legal advice. His Honour Judge Roope Reeve, K.C., held 
that the plaintiff was entitled to recover. Ue was not entitled, 
however, to increase the damages by allowing the matter to drift. 
Judgment was given for the plaintiff for £50, with costs, and 
for the defendants on the counter-claim for £7 13s. with costs. 


Claim for Dilapidations. 

In Hlough v. Bull, at Rugby County Court, the claim was for £30 
as damages for breach of agreement to keep a dwelling-house in 
repair. The plaintiff's case was that in February, 1941. he had 
let an old pawnbroker’s shop to the defendant to live in. The 
tenancy was weekly, and the defendant agreed to do inside 
repairs. Although old, the premises were in good repair, when 
let. While in the defendant’s occupation, the premises suffered 
the following damage : two broken balustrades, seventeen broken 
windows, a damaged fireplace and floor boards, one door and 
pantry shelves missing. The defendant’s case was that the 
damage had not occurred during his tenancy. The premises were 
dilapidated when he took them over. His Honour Judge Forbes 
was not satisfied that the premises were in good repair at the 
commencement of the tenancy. Judgment was given for the 
defendant, with costs. 








Obituary. 
Mr. P. E. F. CRESSALL. 

Mr. Paul Ewart Francis Cressall, Puisne Judge, 
died on Thursday, 8th April, at an internment camp, 
Kong. He was called by Gray’s Inn in 1923. 

Mr. G. R. BATTAMS. 

Mr. George Robert Battams, solicitor, of Wymondham, died 
on Thursday, 6th May. He was admitted in 1896, and was 
Clerk to the Forehoe Justices. 

Mr. H. F. LEVY. 

Mr. Henry Frederick Levy, solicitor, 
Parry & Levy, solicitors, of Bristol, died rece sntly, 
four. He was admitted in 1890. 


Hong Kong, 
Hong 


of Messrs. H. Gwynne 
aged seventy- 


The following ma in The London Gazette on 21st May, 1943 :— 

‘ DIRECTIONS MADE BY THE BoARD OF REFEREES UNDER SECTION 13, 
FINANCE (No. 2) Act, 1940. 
(Provisions as to Mines, Oil Wells, ete.) 

The Board of Referees have directed in relation to the classes of trades 
or business set out hereunder that the percentage rates prescribed by 
Section 27 of the Finance Act, 1940, and the statutory percentages prescribed 
by Subsection (9) of Section 13 of the Finance p (No. 2) Act, 1939, shall be 
increased by the percentages specified below : 

Class of Trade or Business. Additional Percentage. 

Copper Mining in N. Rhodesia Pee 3.65 

Zine and Vanadium Mining in R hodesi ae 3} 

Gold Mining in Kenya .. 

Oil Getting in the Attock and Rawalpindi 

Area of India : . a “a 


Owing to the delay in payment of 





Points in Practice. 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are 
answered, without charge, on the understanding that neither the Proprietors nor the Editor, 
nor any member of the staff, are responsible for the correctness of the replies given or for any 
steps taken in consequence thereof. All questions must be typewritten (in duplicate), 
addressed to the Editorial Department, 29-31, Breams Buildings, E.C.4, and contain the 
name and address of the subscriber, and a stamped addressed envelope. 
House Divided into Furnished Flats—RENT AND 

SONS AS EVIDENCE OF cea ageer oaunmonas OF RENT. 

Q. A client of mine, who is the owner of small double- 
fronted house hitherto occupied as a shop, nonsetie closed his 
business and converted the premises into two self-contained flats 
comprising ground floor and upper floor respectively. The 
furniture installed is of a very superior type, and in consequence 
of this, also of the general shortage of housing accommodation in 
the neighbourhood, he has been able to let the flats for four 
guineas and £2 15s. per week respectively. The rating authority 
are now submitting proposals to the assessment committee for 
fresh assessments, which will carry the total annual value of the 
premises to £100 per annum, which is more than double the 
previous assessment, i.e., when the premises were used by my 
client himself. It would seem that the authority is being 
influenced by the admittedly high rents being paid for the two 
flats. It is submitted, however, that they ought not to take 
into consideration these rents as the same are attributable in 
each case to the furnishing and amenities. Would you please 
state your view as to this, and at the same time refer me to any 
recent leading cases affecting the basis of assessment in such a 
case as this, namely, where a property is divided into flats. Could 
you please state to what extent my client will be allowed to refer 
to other properties in the same district where portions of 
yremises have been let for flats, but where no such increase has 
von made ? 

A. It is impossible to say how far the rents are true evidence 
of the value of the flats, after allowance for the furniture. Such 
rents are always some evidence of value though not normally 
conclusive (see the remarks of Coleridge, J., in South Eastern 
Railway v. Dorking (1854), 28 L.J.M.C. 84—there are numerous 
other dicta to the same effect). It is always permissible to give 
evidence that the rent does not represent the true value (see 
Hayward v. Brinkworth (1864), 10 L.T. 608, among other cases). 
At the same time actual rents are probably looked at more often 
in the case of flats than with other residential properties, partly 
because they are more common, partly because a flat is less 
easy to compare with other properties owing to differences of 
accommodation, convenience and ame nity. Where a house is let 
furnished the proper procedure is to ascertain the rent of the 
house and furniture and deduct the rent for the furniture and the 
things not forming part of the rateable premises and so arrive at 
the rent of the house (Blackburn, J., in R. v. Lee (1866), L.R. 
1 Q.B. 241). A deduction must also be made in respect of any 
services other than the provision of, repairs to and maintenance 
of, the hereditament, rendered or procured to be rendered by the 
landlord to the tenant, either alone or in common with other 
tenants, where these are covered by the rent (Rating and Valuation 
Act, 1925, s. 68 (1)). The resulting figure will be the net rent 
which may or may not be the value of the hereditament. We 
are not aware of any war-time cases corresponding exactly to the 
one cited, but the following appeals relating to flats and 
deductions from rents may be of interest : Banchini v. Wimbledon 
(1942), 35 R. & 1.T. 392 ; General Construction Co. v. Paddington 
(1942), 35 R. & L.T. 154; Bell Investment Trust v. Paddington 
(1940), 32 R. & LT. 248, 262, 276, 341, 851; and Bell Property 
Trust v. Hampstead (1940), 84 Sou. J. 5385; 33 R. & 1.T. 108, a 
Court of Appeal decision on the question of deductions 
permissible from a rent. The use of comparisons with other 
properties is a difficult problem. It has been said that where 
rents are not available as evidence of the value of property (and 
the same would seem to apply if the rents are not proper rents) 
a ratepayer may use a neighbour’s assessment to provide such 
evidence as an admission of value by the assessing authorities 
(Anderson v. Plomesgate (1906), 2 Konstam 40; Norwich v. 
Pointer [1922] 2 K.B. 47, 471). But the ratepayer must show 
that the premises are so similar in nature that their value throws 
light on the value of the premises under consideration (Norwich 
v. Pointer, supra). And the comparison must be directed to 
show that the ratepayer’s own assessment is incorrect and not 
merely that it is higher than others which are too low (Ladies’ 
Hosiery & Underwear v. West Middlesex (1932), 16 R. & LT. 
116, 238 (C.A.)). It may even be that the comparison raises the 
whole question of the correctness of the other assessments (see 
the remarks of Scrutton, L.J., ibid.) The most recent case on 
comparisons is Neath Steel Sheet & Galvanising Co. v. Neath 
(1943), 36 R. & I.T. 35, 45, 50. The court there appears rather 
to have accepted the principle that comparisons were admissible 
(in the case of some works), even comparisons with properties in 
other areas. But it did not disturb the finding of fact of quarter 
sessions that in that particular instance no weight could be 
attached to them. 


COMPARI- 


Mr. Robert Blake Yardley, J.P., barrister-at-law, of Witham, Essex, 
left £53,540, with net personalty £43,390. 
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Notes of Cases. 
JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 


Commissioner for Stamp Duties of New South Wales 
». Perpetual Trustee Company, Ltd. 
Viscount Maugham, Lord Russell of Killowen, Lord Wright, Lord Romer 
and Lord Porter. 15th April, 1943. 

Australia (New South Wales)\—Revenue—Death duty—Settlement—* Bona 
fide possession and enjoyment °—* Entire exclusion of deceased ”—W hether 
settled shares dutiable—New South Wales Stamp Duties Act, 1920 (No. 47 
of 1920), s. 102 (2) (d). 

Appeal by special leave from a judgment of the High Court of Australia, 
reversing a judgment of the Supreme Court of New South Wales. 

The settlor H transferred 850 of the shares owned by him in a company 
which he controlled to himself and four other persons as trustees. By a 
settlement dated 7th December, 1917, the settlor declared that the trustees 
should hold the shares upon trust during the minority of his son, J, to 
apply the whole, or any part, of the income for the maintenance, advance- 
ment and benefit of his son and on his attaining the age of twenty-one years 
to transfer the shares to him as his absolute property. Some of the income 
of the shares had been used to pay premiums, all the remainder had been 
accumulated during the son’s minority. The settlor died on 27th June, 
1921, and the respondents were his executors. The existence of the settle- 
ment was not disclosed on his death. The son attained twenty-one years 
on the 27th November, 1931, when the assets comprised in the settlement 
were transferred to him. The settlor had never exercised any voting powers 
in respect of the shares after the date of the settlement. The appellant, 
the Commissioner for Stamp Duties for New South Wales, now claimed 
£165 15s. duty, on the ground that the settled shares formed part of the 
testator’s estate at his death. This sum was paid under protest and this 
application to the court raised the question whether the shares formed 
part of the testator’s estate at his death. The High Court of Australia, 
reversing the judgment of the Supreme Court of New South Wales, held 
they did not. The New South Wales Stamp Duties Act, 1920, s. 102, 
provides: ** for the purposes of the assessment and payment of death duty 

. the estate of a deceased person shall be deemed to include... 
(2)... (d) Any property comprised in any gift made by the deceased at 
any time, whether before or after the passing of this Act, of which bona fide 
possession and enjoyment has not been assumed by the donee immediately 
upon the gift and thenceforth retained to the entire exclusion of the deceased, 
or of any benefit to him of whatsoever kind or in any way whatsoever.” 

Lorp RussELt or KILLOWwEN, delivering the judgment of the Board, 
said the question was one the answer to which depended partly upon the 
construction of the settlement and partly upon the construction of the Act. 
The settlement was a gift within s. 102 of the Stamp Duties Act Did the 
donee assume bona fide possession and enjoyment immediately upon the 
gift ? This question must be answered in the affirmative, because the son 
was (through the medium of the trustees) immediately put into such bona 
fide beneficial possession and enjoyment of the property. Did he assume it 
and thenceforth retain it to the entire exclusion of the donor ? The answer 
to that must be in the affirmative, for two reasons: (1) the settlor had no 
enjoyment or possession such as was contemplated by the section; and 
(2) such possession and enjoyment as he had, owing to the fact that the 
legal ownership of the shares vested in him and his co-trustees as joint 
tenants, was had by him solely on behalf of the donee In his capacity as 
donor he was entirely excluded from possession and enjoyment Between 
the date of the gift and his death the settlor received no benefit of any kind 
from the shares Reliance was placed in the High Court upon the decision 
In re Cochrane [1905] 2 I.R. 626 If that case was rightly decided, as their 
lordships thought it was, it concluded the matter It was contended that 
it was inconsistent with Attorney-General v. Grey [1900] A.C. 124. They 
did not accept that contention. The transaction in the latter case reeked 
of benefits reserved to the donor. There was nothing laid down as law in 
that case which conflicted with the view that the entire conclusion of the 
donor which was contemplated by s. 11 (1) of the Customs and Inland 
Revenue Act, 1889, was entire exclusion from possession and enjoyment 
of the beneficial interest, which had been given up by the gift, and that 
possession and enjoyment by the donor of some beneficial interest therein 
which he had not included in the gift, was not inconsistent with the entire 
exclusion from possession and enjoyment which the subsection required. 
The appeal should be dismissed. 

CounsEL: Wynn Parry, K.C., and J. H. Stamp; Barton, K.C., and 
Danckwerts, 

Soxiicirors : Light & Fulton ; Burton, Yeates & Hart. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


COURT OF APPEAL. 

In re A Debtor (No. 6 of 1941 Northampton County Court), 
ex parte The Debtor v». The Petitioning Creditor and the 
Official Receiver. 

Lord Greene, M.R., MacKinnon and Goddard, L.JJ. 23rd March, 1943. 
Bankruptcy—Receiving order—P-tition presented by secured creditor—Credit 
not given for security—Kevision of receiving order—Bankruptcy Act, 1914 

(1 & 2 Geo. 5, c. 59), 88. 4 (2), 167. 

Appeal from the Divisional Court (Farwell and Uthwatt, JJ.). 

The petitioning creditor had subscribed for 40,000 shares of 10s. each 
in a public company and the debtor had agreed to find a purchaser for 
these shares. He failed to do so, and on the 14th August, 1939, wrote to 


the creditor stating that in consideration of the creditor extending until 
the 30th September, 1939, the time for payment of the £20,000, for which 


| the debtor had agreed to sell the shares, the debtor undertook to pay that 

| sum by that date. The £20,000 not having been paid, the creditor obtained 
judgment for that sum under R.S.C., Ord. 14, upon a specially endorsed 

| writ. He then presented a bankruptcy petition. The creditor did not 
state on that petition that he held any security for the £20,000. The 
Bankruptcy Act, 1914, s. 4 (2), provides: “If the petitioning creditor is 
a secured creditor, he must in his petition either state that he is willing to 
give up his security for the benefit of the creditors in the event of the 
debtor being adjudged bankrupt. or give an estimate of the value of his 
security. In the latter case, he may be admitced as a petitioning creditor 
to the extent of the balance of the debt due to him, after deducting the 
value so estimated in the same manner as if he were an unsecured 
creditor.” In s. 167 of the Act ‘‘ secured creditor ”’ is defined as meaning 
‘* a person holding a mortgage or lien on the property of the debtor, or any 
part thereof, as a security for a debt due to him from the debtor.” A 
receiving order was made. That order was affirmed by the Divisional 
Court. The debtor appealed. 

Lorp GREENE, M.R., said that the attitude of the petitioning creditor 
was that he was entitled to the benefit of the judgment and was at the 
same time entitled to keep the shares. A more unjust result could not 
be imagined. The judgment in fact ought not to have been given. The 
debtor could have sued for damages, in which case he would have treated 
the contract as at an end, or he could have affirmed the contract and sued 
for specific performance. The debtor’s first point was that the judgment 
on the face of it ought not to be treated as a good petitioning creditor's 
debt. The Divisional Court took the view that, if the judgment were 
attacked, the proper time to deal with it was at the stage of proof and 
not at the stage of petition. The Divisional Court was entitled to take 
this view and its discretion ought not to be interfered with. The second 
point was more serious. The petitioning creditor claimed he had a debt in 
respect of which he could prove against the assets in competition with 
other creditors without bringing into the pool the value of the shares, 
which he maintained were his absolute property and in respect of which 
the other creditors had no interest. That question depended upon whether 
at the date of the petition he was a secured creditor within the section. 
The contract was one for the sale of specific shares. Accordingly, the 
debtor, as purchaser, became the equitable owner of the shares. By 
issuing the writ the creditor had affirmed the contract. It followed that 
the contract had never ceased to exist and, if the debtor went to the creditor 
with the amount of the judgment debt, the creditor would be bound to 
transfer the shares. That being so, the creditor was a secured creditor, 
because, until the purchaser paid the price, he was entitled to keep what 
was in equity the property of the purchaser. If the creditor had treated 
the contract as at an end and sued for damages, all he could have got 
would have been £2,000, and that would have been the sum on-which he 
could have based his petition and in respect of which he could have proved 

| in competition with the other creditors. In these circumstances the 
| receiving order ought not to have been made. It should be rescinded, the 
appeal allowed, and the petition dismissed. 
MacKinnon and Gopparp, L.JJ., agreed. 
CounseL: W. Summerfield ; S. Seuffert. 
Soxicrrors: Cronin d& Son ; Simmons & Simmons. 
[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


J. Lyons & Co., Ltd. v. Knowles. 
Lord Greene, M.R., MacKinnon and Goddard, L.JJ. 
30th March, 1943. 
Landlord and tenant—Assignment of lease. 

Defendant's appeal from a judgment of Asquith, J., for £1,755 13s. 
arrears of rent and insurance in respect of premises at 18-21, Jermyn 
Street, Westminster, under a lease of 15th January, 1924, from the plaintiffs 
to W, from whom the defendant took an assignment of the lease on 28th 
May, 1924. The defendant assigned the lease to G., Ltd., on 21st March, 
1928, and G., Ltd., failed to pay the amount claimed in the action. The 
plaintiffs were parties to the assignment by W to the defendant and that 
by the defendant to G., Ltd. The lease provided the usual covenant that 
the consent of the lessor should be obtained to any assignment, and that 
‘every assignment .. . shall contain a covenant by the assignee, under- 
lessee or tenant, as the case may be, directly with the lessor to observe and 
perform the covenants and conditions reserved by and contained in these 
presents, including a covenant not to further assign or underlet or part with 
the possession of the said premises or any part thereof without such consent 
as aforesaid, and in case of an assignment to pay the several rents and sums 
of money hereby reserved.” The two assignments had identical provisions 
and provided that the assignee covenanted with the lessor ‘“ that he will 
henceforth, during the residue of the term granted by the lease, pay the 
rent hereby reserved and observe and perform the covenants and conditions 
on the part of the lessee therein contained,” and also provided that the 
assignee would not assign without the consent of the lessor. 

Lorp Greene, M.R., said that the argument that the licence of 28th May, 
1924, was, on its true construction, limited so that in the case of a subsequent 
assignment by the appellant the liability would come to an end, was quite 
hopeless. The second argument for the appellant was that there was @ 
novation on the occasion of the assignment to G., Ltd., under which the 
appellant was released from the covenant for the future and G., Ltd., 
accepted as sole covenantor. If novation rested on an implication from 
the circumstances of the case, the conduct of the parties and the subject- 
matter must be taken into account to see whether the parties intended to 
enter into a contract of novation. In the present case there was no animus 
novandi. It was difficult to imagine any circumstance more cogent against 
any inference of novation than the fact that the parties had chosen to put 
their contractual intentions into a formal document and on the face of that 
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document had not expressed the slightest intention to novate. In his 
lordship’s mind that would be sufficient to negative any suggestion of 
novation. In dealing with novation one had to consider the real business 
nature of the transaction. When the covenant with the appellant was 
taken, the original lessee remained liable on his covenant, notwithstanding 
the assignment. He might die, he might disappear, or something else 
might happen, and it would have been important for the lessor to have 
somebody standing in his shoes. When the appellant assigned, his assignee 
might become insolvent and it would be a matter of simple business for the 
lessor to have the full benefit of the term. The appeal would be dismissed 
with costs. 

MacKinnon and Gopparp, L.JJ., agreed. 

CounsEL: A. 7. Denning, K.C., and F. Gahan (for H. C. Leon, on war 
service); Wynn Parry, K.C., and F. W. Wallace. , 

SoLicrrors : Rubinstein, Nash & Co. ; Bartlett & Gluckstein. 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 


CHANCERY DIVISION. 
Dunthorne and Shore v. Wiggins and Another. 
Bennett, J. 7th April, 1943. 

Landlord and tenant—Rent restriction—Agreement for sale—Payment by 
weekly instalments—Purchaser let into possession as tenant at will— 
Instalments exceed standard rent—Instalments in arrears—Rights of 
Purchaser—Increase of Rent and Mortgage Interest (Restrictions) Act, 
1920 (10 & 11 Geo, 5, ¢. 17), 8. 12 (2). 

Witness action. 

lhe first defendant, Mrs. W, was a widow with an income of 42s. a week, 
on which she had to maintain herself, her son, the second defendant, who 
was in 1941 under twenty-one, and two boys. She was very anxious to 
tind a house in which to live with her family. The plaintiffs, who were 
luilders, had a house the standard rent of which was 21s. 6d. per week, 
the landlord paying rates. The house was mortgaged to a building society, 
and the sum of £328 was owing on the mortgage. The plaintiffs refused to 
let this house to the defendant, but they offered to sell it to her. By an 
ireement dated the 10th February, 1941, the plaintiffs agreed to sell and 
the defendants to purchase the dwelling-house for £445 to be paid by a 
huilding society advance of £345 and a primissory note of £100. The 
defendants were to pay 25s. weekly until the promissory note was redeemed. 
By cl. 3 it was provided: * the purchase shall be completed on but not 
before the date the promissory note is redeemed and pending completion 
the purehaser will be allowed entry as tenant at will provided he pay to 
the agents 25s. per week from the date of possession to the actual date 
of completion.’ Out of the sum of 25s. the sum of 18s. was to be applied 
as interest on the outstanding balance of the promissory note and in 
payment of the instalments due on the building society’s mortgage, and the 
rates and the ba:ance was to be applied in reduction of the promissory note. 
It was further provided by cl. 6 that if the weekly payments should be 
more than fourteen days in arrear, the defendants should vacate the premises. 
lhe defendants went into possession in February, 1941, and the 25s. was 
regularly paid until June, 1941. Payments then ceased and the plaintiffs 
started this action to recover possession of the premises. The defendants 
counter-claimed for a declaration that the agreement created a weekly 
tenancy at a rent which exceeded the rent permitted by the Rent Restriction 
Acts and for repayment of the rent paid in excess of the permitted rent. 
The infant defendant came of age while the action was pending and 
repudiated his liability under the agreement. 

Bennett, J., said that it was necessary to construe the agreement of 
1941. The defendant, Mrs. W, a widow, with a widow’s pension, was 
incapable of performing the obligations which she had undertaken, nor did 
he suppose the plaintiffs thought she intended to become the purchaser of 
the property. She entered into the contract to get a roof over her head. 
The question was whether the agreement not merely created between the 
parties the relationship of vendor and purchaser but also the relationship 
of landlord and tenant. If it created the relationship of landlord and tenant 
and provided for the payment by the tenant of a rent, then the document 
was one to which the provisions of the Rent Restriction Acts applied. 
Clause 3 gave the purchaser the right to exclusive possession of the premises 
on payment of a weekly sum. He did not see how such a payment for a 
term was not a payment of rent. Then cl. 6 provided that, if the payments 
were in arrear, the purchasers should vacate the premises. In these two 
clauses were all the elements required to create the relationship of landlord 
and tenant. The plaintiffs’ action failed. They could not recover on the 
footing that the defendants were purchasers in possession under a contract 
for sale, who had made default in performance of their obligations. The 
defendants were tenants under a tenancy and there must be a declaration 
upon the counter-claim. 

CounsEeL: Christie, K.C., and Hillaby ; J. Platts Mills ; 
Lindner. 

Soticirors : Champion & Co., for Tuberville Smith & Co., Uxbridge ; 
Harold Miller. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY. 
Lucas +. Lucas and the High Commissioner for India. 
Pilcher, J. 16th April. 

Practice and procedure—Garnishee proceedings—Sterling overseas pay of 

Jndian civil servant—Paid through High Commissioner for India— Whether 

a debt * owing or accruing” from a third person—R.S.C., Ord. 45, 7. 1. 

Application to make absolute a garnishee order nisi against the High 
Commissioner for India in respect of a judgment against Mr. J. L. Lucas 
for £289 5s. 6d. for arrears of maintenance, 








Ingram J. | 





Mr. Lucas, the respondent debtor, had been since 1928 an Indian civil 
servant employed in the province of Bihar. In 1937 he filed a petition for 
divorce against his wife and his wife filed a petition for judicial separation 
against him. Mr. Lucas’s petition was dismissed, but Mrs. Lucas was 
granted a decree of judicial separation. By orders dated 10th December, 
1940, and 29th January, 1941, Mr. Lucas was ordered to pay alimony to 
his wife at the rate of £400 per annum free of tax, and also to pay £100 per 
annum for the support of the child of the marriage, free of tax. Mr. Lucas 
fell into arrears with the payment of these sums and was eventually made 
bankrupt at his wife’s instance. At the material time he was in receipt 
of £30 per month as “ sterling overseas pay,” paid through the High 
Commissioner for India. On 2nd March, 1942, Mrs. Lucas obtained a 
garnishee order nisi against the High Commissioner for India in respect 
of £232 arrears of alimony due, and this order was later made absolute 
without any objection having been taken. On 30th April, 1942, Mr. Lucas 
obtained another garnishee order nisi against the High Commissioner in 
respect of arrears of maintenance amounting to £289 5s. 6d. The High 
Commissioner appeared by counsel at the registry to show cause why the 
order should not be made absolute, and the matter was referred to the court. 

Pitcuer, J., said that no objection was made to the formal amendment 
of the proceedings by the substitution of the Secretary of State for India 
or any other official or body as garnishee in place of the High Commissioner 
for India. Order 45, r. 1, empowered the court, on ¢x parte application 
by a judgment creditor, supported by the necessary evidence that a third 
person is indebted to the judgment creditor and is within the jurisdiction, 
to order that all debts owing or accruing from such third person (hereinafter 
-alled the garnishee) to such debtor shall be attached to answer the judgment 
or order. Mrs. Lucas, therefore, had to establish that her husband’s sterling 
overseas pay was “ a debt owing or accruing ” from the Crown through the 
appropriate ofticer to her husband. For the purposes of this case, Mr. Lucas 
was to be regarded as a civil servant appointed by the Crown and paid out 
of public funds. It was not seriously disputed that Mr. Lucas’s appointment 
was “ during the King’s pleasure.” Counsel for Mrs, Lucas conceded that 
unless he could establish a contract between her husband and the Crown 
through one of its officers or departments he must fail. There was some 
warrant for saying that the Crown did not contract with persons in its 
service (“‘ Stephen’s Commentaries on the Laws of England,” Isth ed., 
p. 250). The High Commissioner for India acted as a conduit pipe for 
disbursing sterling overseas pay in this country to members of the Indian 
civil service. In his lordship’s view the position of Mr. Lucas and other 
members of the Indian civil service in regard to actions against the Crown 
or its appropriate officer arising out of their employment as servants of 
His Majesty was quite unaffected by the various provisions of the 
Government of India Act. It was quite clear that Mr. Lucas held his 
office during His Majesty’s pleasure and that no claim for damages in 
respect of wrongful dismissal would be at the suit of such servant against 
the Crown or any officer of the Crown (Dunn v. R. [1896] 1 Q.B. 116; 
Dunn v. McDonald [1897] 1 Q.B. 555; Gould v. Stuart [1896] A.C. 
575; Denning v. The Secretary of State for India in Council, 37 T.L.R. 138 ; 
Godley v. Lord Palmerston, 3 Br. & B. 275; Malvenna v. The Lords 
Commissioners of the Admiralty [1924] S.C. 842). The rule of public 
policy referred to by Lord Blackburn in the last-mentioned case prevented 
Mr. Lucas from successfully prosecuting any action against any officer of 
the Crown in respect of unpaid salary. There could, therefore, be no * debt 
owing or accruing ” from such officer to Mr. Lucas which could be attached 
by his wife under the machinery provided by Ord. 45. The garnishee order 
nisi would therefore be discharged. 

CounseL: (. Gallop; Z. Vardy; J. Millard Tucker, K.C., 
Danckwerts. 

Sonicrrors : Kenneth Brown, Baker, Baker ; James Brodie & Co. ; The 
Solicitor, India Office. 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 


and R. O. 


Higgins +. Higgins and Bannister. 
Pilcher, J. 10th May. 
Wife’s previous adultery condoned—Subsequent desertion by wife 
Desertion itself a matrimonial offence 


Divorce 
Less than three years’ desertion— 
Revives condoned adultery. 
Husband’s petition for divorce on the ground of adultery. 

Prior to August, 1941, the wife had admitted having committed adultery 
with the corespondent, but on 5th August, 1941, the petitioner forgave 
the adultery of his wife and resumed marital relations. Two days later, 
after a violent scene, the wife and the co-respondent went off together, 
and the wife never returned to the petitioner. 

Pitcuer, J., said that it had been held more than once that where a 
husband had marital intercourse with his wife with full knowledge that 
she had in the past committed adultery, he thereby condoned her past 
adultery. It had been suggested for the petitioner that condonation 
was or might be forgiven with a condition, the condition in this case being 
that the wife gave up the co-respondent, and that in those circumstances 
subsequent marital intercourse would not afford conclusive evidence of 
condonation against the husband. That proposition was_ ill-founded, 
at any rate in the absence of fraud, as where the wife falsely pretended 
to her husband that the admitted adultery had taken place at a time 
when she had been doped. That left the question as to whether or not 
what transpired after the reconciliation afforded any ground for saying 
that the wife’s past adultery, condoned by the husband, was revived by 
the wife’s subsequent conduct. It had been held in a number of cases 
that condoned adultery could be revived by subsequent cruelty or by 
desertion in the statutory sense (that is to say, desertion for two years, 
in the old days) or by failure to comply with an order for restitution of 
conjugal rights, which constituted the matrimonial offence of desertion. 
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In this case the wife deserted the husband without cause in August, 1941, 
and the petition was dated November, 1941. In Jordan v. Jordan [1939] 
P. 239, the learned President made it clear that the fact of desertion could 
exist quite independently of the duration of the desertion. His lordship 
respectfully adopted this view. By leaving her husband in the way she 
did and by remaining away from him for the months which she did prior 
to the institution of proceedings and by continuing to remain in desertion 
until the present day, the respondent had committed the matrimonial 
offence of desertion, and although that desertion had not continued for 
the statutory period of three years, it was the type of offence which would 
revive condoned adultery. Decree nisi. 

CounsEL: William J. Latey. 

SOLICITORS : Weldon, 
Wolverhampton 

[Reported by MAURICE SHARE, Esq., 


COURT OF CRIMINAL APPEAL. 
R. v. Greenberg. 
Viscount Caldecote, L.C.J., Lewis and Croom-Johnson, JJ. 
30th March, 1943. 

Criminal law—Sentence for misdemeanour to follow current sentence for 
previous misde meanour —~Judge *s power so lo orde r—Powe r in Case of 
felony—Criminal Law Act (7 & 8 Geo, 4, c. 28), 8. 1. 

Appeal against a sentence of twelve months’ imprisonment passed by 
Oliver, J., at Manchester Assizes after a plea of guilty to three counts of an 
indictment charging three misdemeanours committed between 6th June, 
1940, and 31st May, 1941. 

At the time of this plea the accused was already serving a sentence 
of two years’ imprisonment for a misdemeanour under the Defence 
(General) Regulations, 1939, and the sentence appealed against was 
ordered by Oliver, J., to begin on the termination of the sentence which 
the accused man was then serving. 

Lewis, J., delivering the judgment of the court, referred to R. v. 
Castro (1880), 5 Q.B.D. 490 ; (1881), 6 A.C. 229; R. v. Wilkes, 19 How St. 
Tr. 1075; R. v. Rhenwick Williams, 1 Leach 529; and R. v. Hemming 
(1912), 28 T.L.R. 402, and said that the power to do what Oliver, J., had 
done had always existed in the case of misdemeanour and had never been 
abrogated. Section 10 of the Criminal Law Act of 1827 dealt only with the 
cases where the second sentence was passed for felony and was not applicable. 
But, if, as was said in R. v. Castro, supra, the object of the section was to 
make applicable the existing power in the case of misdemeanour to cases of 
felony, it would seem that in cases of felony, to which the section was 
applicable, the words ‘ subsequent offence’ should be interpreted as 
subsequent conviction for an offence, and not as limiting the exercise of this 
power to cases of a second offence where it has been committed subsequent 
to the offence for which the defendant was already serving a sentence. In 
the circumstances of the case the sentence was not excessive, and the appeal 
would be dismissed. 

CounseL: C. N. Glidewell ; R. H. Blundell. 

Soricitors : Janson, Cobb, Pearson & Co., for underdale, Wignall & Co., 
Manchester ; Director of Public Prosecutions. 

{Reported by Maurice SHARE, Esq., Harrister-at-Law.] 


Gibson & Agents for Randle J. Evans, 


sarrister-at-Law. | 








Parliamentary News. 


HOUSE OF LORDS. 
Catering Wages Bill [H.C.}. 

Reported without Amendment. 

Housing (Agricultura! Population) (Scotland) Bill [H.C.}. 

Reported without Amendment. 

HOUSE OF COMMONS. 
Cardiff Corporation Bill [H.L.}. 

Read First Time. 

Pensions and Determination of Needs Bill [H.C.| 

Read Second Time. 

Railway Freight Rebates Bill [H.L.}. 
Telegraph Bill [H.C.]. 

Read Second Time. [25th May. 
Town and Country Planning (Interim Development) Bill [H.C.}]. 

Read Third Time. (25th May. 

QUESTIONS TO MINISTERS. 
DESERTED WIVES. 

Mr. Hewett asked the Secretary of State for War how many legal 
wives of soldiers have claimed and are not receiving any allowance because, 
though deserted, they have not obtained any separation order from the 
courts. 

Sir JamEs Gricc: I regret that these figures are not available. I append 
a note of the action taken by the military authorities in these cases. 

Following is the note : 

A wife who has been deserted by her soldier husband has the same remedy 
as the wife of a civilian, viz., to apply to the courts. If the court makes an 
order against her husband, the military authorities ensure that it is met, 
by means of compulsory stoppage from the soldier’s pay together with 
State assistance in many cases. Since the wife may have difficulty in 
obtaining an order against the soldier husband, especially if he is serving 
abroad, she has the alternative right to appeal to the officer in charge of 
records (the officer deputed by the Army Council under section 145 (2) (6) of 
the Army Act) who may make an order against the husband on similar 
lines to those the courts would employ. Such an order is enforced in the 


[20th May. 


[25th May. 


[20th May. 


[20th May. 





same way asacourt order. Ifthe wife takes neither of these steps to obtain 
an order for the maintenance of herself and her children and the soldier does 
not voluntarily contribute to her support, the Army authorities take no 
steps to enforce payment to her. [18th May. 








War Legislation. 


STATUTORY RULES AND ORDERS, 1943. 

Apparel and Textiles. Utility Goods (Invoices) Directions, 
May 14. 

Army Billeting in Emergency Regulations, May 18, fixing 
prices to be paid under s. 1084 of the Army Act. 

Coal (Miners) Order, May 13. 

Consumer Rationing (No. 18) Order, May 15. 

Control of Motor Fuel Order, 1942. Motor Fuel (Kerosene) 
General Licence, No. 1, May 10. 

Edible Oils and Fats (Control of Sales) Order, May 13. 

Farm Machinery (Control of Manufacture and Supply) Order, 
May 12. 

Farm Machinery (Prescribed Types) (No. 1) Order, May 12. 

Feeding Stuffs (Regulation of Manufacture) Order, 1942. 
Amendment Order, May 8. 

Food (Feeding Stuffs Rationing) Directions, May 14, Supple- 
mentary to the Feeding Stuffs (Rationing) Order, 1942, and 
amending the Directions, Jan. 15, 1943, under that order. 

Food (Local Distribution) Order, 1943, General Licence, March 6. 
Amendment Order, May 13. 

Fuel. Revocation of General 
May 13. 

Legal Proceedings (Local Fuel Overseers) Order, May 13. 

Limitation of Supplies (Polishes) (No. 2) Order, May 17. 

Milk (G.B.) (Scheme of Supply) Amendment Order, May 13. 

Regulated Areas. Byelaws, May 12. 

Removal of Offices (Central Seamen’s Savings Bank) Order, 
May 8. 

War Risks (Commodity Insurance) (No. 2) Order, May 17. 

Workmen’s Compensation Direction, May 6. 

Wak OFFICE. 
Regulations for the Home Guard. Vol. 1. Amendments 3, April, 1943, 
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Notes and News. 


Honours and Appointments. 

The Lord Chancellor has appointed Mr. Jonn FrepERICK WoopTHORPE 
to be a Master of the Supreme Court of Judicature, Chancery Division, in 
the place of Master Jelf, deceased. Mr. Woodthorpe, who is a partner in 
the firm of Messrs. Gregory, Roweliffe & Co., solicitors, of Bedford Row, 
W.C.1, was admitted in 1925. 


. 687. 


. 709. 


E.P. 706. 


E.P. 678. Permit (England and Wales), 
E.P. 703. 
E.P. 697 
E.P. 705. 
E.P. 714. 
E.P. 711. 


No. 715. 
No. 685. 








Notes. 

The Board of Trade have made an Order operative from 3rd June, 1943, 
published as 8.R. & O., 1943, No. 715, whereby the following goods are 
freed from compulsory insurance :— 

‘** Goods on board a ship being goods for sale to the officers or crew or 
passengers of that ship.” 

At the annual general meeting to be held on the 8th June next, the 
directors of the Legal & General Assurance Society, Ltd., will recommend 
payment of a final dividend for the year 1942 at the rate of 2s. per share 
less income tax, payable on the Ist July, 1943. (The same rate as last year.) 


SMALL TRADERS’ INSURANCE. 

Small traders and manufacturers and professional men are reminded by 
the Board of Trade that unless they insure their stocks and equipment they 
run a grave risk of losing them without receiving a penny in compensation. 

In stressing the wisdom of this precaution, the Board points out that two 
insurance schemes are available to them. 

The insurance of stocks is only compulsory if they are worth more than 
£1,000—or £200 in the single exception of licensed food retailers—but there 
are large numbers of establishments such as those of bootmakers, tailors, 
tobacconists and grocers, whose stocks run below this figure and who would 
receive nothing if these stocks were uninsured and were destroyed by enemy 
action. 

Under the Commodity Insurance Scheme they can cover every £100 of 
stock for half a crown a month—any fire insurance company or Lloyd’s 
broker will act as agents—and traders would be well advised not only to 
sover their entire stock, but to base the amount of insurance on the cost 
of replacements. Claims are paid as soon as the amount is settled. 

The insurance of equipment—the machinery of small manufacturers, the 
accessories of shops, the professional books of professional men and the 
furniture for the use of boarders in boarding-houses, are typical items—can 
be effected under what is known as the Business Scheme. Here, again, the 
limit for voluntary cover is £1,000, the cost being 5s. for every £100 for a 
period of six months. 

Losses of less than £100 are paid when they are settled, but losses above 
this amount will not be paid until after the war. Interest at 2} per cent. 
will, however, accrue as from the date of loss. 

Copies of a leaflet giving full particulars of the schemes are available 
through Chambers of Commerce, Chambers of Trade and Local Information 
Centres. 














